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Our representative can be a Key Man in your practice 
because he has more than something to sell. 


His Coordinated Research Plan can be tailored to 
your individual practice. 


His research experience and practical know-how are 
at your disposal. He can show you how to save time 
with this coordinated approach to research, a plan 
which includes the most effective use of the West Key 
Number System. You will have the satisfaction of 
answering questions more quickly because you elimi- 
nate unnecessary duplication of effort. 


You'll be pleasantly surprised how easy it is to elimi- 
nate tiresome hours of research. Why not write 
us today for a free and enlightening demonstration. 
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St. Paul, Minn. 55102 
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@ ELECTION ACTIVITY in the Bar this year is climaxed by 15 
candidates from the Eleventh Judicial Circuit (Dade 
County) seeking seven positions on the Board of Governors 
from this circuit. Three candidates from the Third 
Judicial Circuit have filed for the one seat vacated by 
incumbent William G. O'Neill of Ocala. Ballots are now 
being tallied and the results will be published in the 
April issue of the Journal. 

Marshall M. Criser of Palm Beach has been elected 
without opposition to the office of president-elect of The 
Florida Bar. Mr. Criser and other elected officers will be 
sworn in at the annual meeting at Miami Beach on June 24, 
1967. 


@ GOVERNOR CLAUDE KIRK will address the opening business 
session of the 17th Annual Convention of The Florida Bar 
on June 22, 1967. Convention Chairman Charles Kimbrell and 


his committee have arranged a full three days of outstand- 
ing speakers, informative educational programs, social 
and athletic activities to suit the interests of all law- 
yers and judges of Florida. For the first time, the Cir- 
cuit Judges Conference will hold its annual Trial Judges 
Seminar in conjunction with the annual meeting and at the 
convention hotel. 


@ HONOLULU will never be the same! More than 10,000 mem- 
bers of the American Bar Association have already regis- 
tered for the August 1967 annual meeting there. Because 

of the minimal savings in the individual air fare (approx- 
imately $20) for a charter flight to Honolulu from Florida 
and return, and the varied travel schedules of Florida 
lawyers planning to attend this meeting, efforts by the 
headquarters staff to secure a special charter flight have 
been abandoned. So if you are planning to go to Honolulu 
for this meeting, don't delay in reserving travel accommo- 
dations. 


@e A PHOTOGRAPHER has been reported at work around the 
state misrepresenting himself as a lawyer and as official 
photographer for The Florida Bar or for the local bar 
association. He is attempting to take pictures of lawyers 
and collecting advance deposits of $10. The Florida Bar 
has no connection with any such person. If a local bar 
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association has engaged a photographer to picture its mem- 
bers, we feel sure the officers would have notified you in 
advance. We suggest that you check credentials before 
signing a contract for photographic services. 


@ TRIAL HANDBOOK .. . The Florida Public Defender Asso- 
ciation has compiled a collection of worknotes from the 
trial sections of public defender offices and reproduced 
them in a looseleaf binder. The notes are classified by 
type of case and are proving to be a useful tool in the 
defense of criminal cases by public defenders. Association 
President W. D. Frederick, Jr., was in charge of the 
project. 


@ PRINTED COPIES of the ABA report and tentative recom- 
mendations on Standards Relating to Fair Trial and Free 
Press are available for $2 from Publications Department, 
American Bar Association, 1155 East 60th St., Chicago, 
Illinois 60637. Final action on the report may be taken at 
the ABA annual meeting in Honolulu next August. 


@ FLORIDA SCHOOL OF ALCOHOL STUDIES, sponsored by the 
Florida Alcoholic Rehabilitation Program, is scheduled at 
Florida Atlantic University at Boca Raton in June. Three 
regional institutes and a graduate level session will be 
held covering causes and treatment of alcoholism, local 
resources, alcoholism related problems, the law and the 
alcoholic and related subjects, and are open to any in- 
terested person. For information, write S. George Clarke, 


State Alcoholism Program, P. 0. Box 1147, Avon Park, 
Florida. 


e 50 TOP YOUNG LAWYERS will be recruited and trained to 
work in the war on poverty under auspices of Reginald 
Heber Smith Community Lawyers Fellowships. Administered by 
the University of Pennsylvania School of Law, the fellow- 
ship program will include a year of field work in the 
Legal Services Program of the Office of Economic Oppor- 
tunity following an intensive five-week curriculum at the 
law school during August 1967. Funded by OEO, Fellows will 
be paid from $7,500 to $11,000 based on legal experience 
and academic record. Interested lawyers should contact 
Professor Howard Lesnick at the University of Pennsylvania 
School of Law, Philadelphia 19107. 
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The 


Cover 


HE LAW WINDOW in the National 
Tc athedral in Washington, D. C., is 
pictured on the cover through i 
courtesy of The Lawyers Co-opera- 
tive Publishing Company and Ban- 
croft-Whitney. These firms provided 
the Journal with color plates from 
the illustration they used in an ad- 
vertisement in the New York Times 
Supplement of September 15, 1963. 

The window shows Moses, the 
Lawgiver, in the central panel. Alfred 
the Great, representing the English 
common law, appears at the left, and 
Justinian, representing civil law, is at 
the right. With the illustration, the 
publishing companies gave the fol- 
lowing definition of law: 

“The Law is many things to many 
people. It is the Ten Commandments 
of Moses . . . the Codes of Justini- 
an... and the precepts of Alfred the 
Great, ‘Protector of the Poor.’ 

“It is reason tempered by facts . . . 
and, as Justice Holmes implied, the 
codification of all mankind’s moral 
history. 

“To the businessman who looks to 
the Law for guidance, it means a 
well-ordered life. It is the moral 
strength of his business . . . and the 
conscience of the community in 
which his company operates. 


“But what is the Law, really? 

“It's a man... a lawyer... the 
quietly competent professional man 
on the other side of the desk, sur- 
rounded by his books. 

“It's the man who knows the tight 
knot in the stomach, the clutching at 
the heart, when the jury files in. It’s a 
man who must bring an orderly pro- 
gression to the endless detail of fact 
piled upon fact. 

“It is a man who must bear the 
weight of every man’s conscience . . . 
who must, in the end, always stand 
alone before Judge and Jury to plead 
the cause of his fellow man... with 
reason and sympathy.” 

This: issue of the Journal features 
an article by a lawyer-minister who 
discusses the role of the lawyer in 
making the law “the witness and ex- 
ternal deposit of our moral life.” Read 
“A Question of Motive” by the Rev. 
William C. Harris on page 153. 


Editor's Note: Reprints of the original 
message and picture, suitable for framing, 
are offered to interested lawyers, one per 
reader as long as the supply lasts. Write 
Mr. James S. Warren, The Lawyers Co- 
operative Publishing Company, Rochester, 


New York. 14603. 
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REPORT TO YOU 


Summary of Board of Governors Actions 


Meeting in Orlando, January 11. 12, 13, 14, 1967, the 
Board of Governors: 

Reviewed with President Fletcher G. Rush his activi- 
ties since the last meeting. 

Heard President-elect William P. Simmons, Jr., report 
that he is working on committee appointments for the next 
administrative year. 

Received word from Young Lawyers Section President- 
elect Thomas D. Wood that a profit of $2,700 was realized 
from the seminar held in the fall for young lawyers, that 
three law school scholarships had been awarded. 

Were told by Executive Director Marshall R. Cassedy of 
staff work involving dues collecting, an orientation 
course, preparation for convention and committee meetings, 
and of the departure of Wade L. Hopping as director of 
Continuing Legal Education. 

Authorized expenditure of $1,000 from Florida Bar 
Center funds to complete landscaping of The Florida Bar 
Center and reviewed financial statement of income and 
disbursements of The Florida Bar through December 3l, 
1966. 

Ratified the appointment of Charles A. Kimbrell as 
chairman of the 1967 Convention Committee and received his 
report that this year's meeting will be streamlined and 
made more interesting. 

Ratified recommendation of Convention Committee that 
all proposed speakers at the annual meeting be cleared 
through the committee and the president of The Florida 
Bar. 

Received report on investigations and actions of Un- 
authorized Practice of Law Committee. 

Resolved to cooperate in presentation of estate plan- 
ning seminars by Independent Colleges and Universities of 
Florida, Inc., and authorized appointment of special com- 
mittee to coordinate activities of The Florida Bar in this 
program. 

Received report of Continuing Legal Education Commit- 
tee on large response to Specialty course on the Civil 
Procedure Rules, 1967 Revision, and the final course on 
Uniform Commercial Code. 


REPORT TO YOU will appear as a regular feature in the Journal 
following each meeting of the Board of Governors of The Florida Bar. 
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Approved report of special committee assigned to study 
Articles V and XII of the proposed Florida Constitution as 
presented by Chairman Charles A. Kimbrell. 

Approved recommendations of Henry P. Trawick, Jr., of 
the Florida Court Rules Committee, that a subcommittee be 
appointed to analyze local court rules on file with the 
Clerk of the Supreme Court to determine if any of these 
local rules need be included in the civil, criminal, or 
summary rules. 

Deferred until March meeting consideration of proposed 
amendment of Article XIV of Integration Rule. 

Deferred final action on Summary Claims Procedure 
Rules until March meeting. 

Authorized filing of Probate Rules with the Supreme 
Court. 

Resolved that no vacancy exists on the Board of 
Governors for a representative from the Tenth Judicial 
Circuit, following a report from Integration Rule and By- 
Laws Committee, and resolved that the committee study and 
report back to Board proposed changes in Article III, 
Section I, to remedy conflicting language. 

Adopted a standing policy to cover procedure for elec- 
tion of representatives to the Board when vacancy occurs. 

Received report of Clients' Security Fund Committee 
Chairman A. R. Surles, Jr., recommending that the fund be 
increased; that a pamphlet be prepared explaining purpose 
of the fund; that all disciplinary action involving money 
or property be reported periodically to fund committee at 
appropriate time. 

Heard recommendation of Professional Ethics Committee 
that no further action be taken on revision of Canon 46 
until decision is made regarding Additional Rule 34. 

Approved action of Professional Ethics Committee in 
discouraging piecemeal revision of Canons, as requested of 
Canon 34 by Miami Beach Bar Association, until American 
Bar Association releases its proposed revision. 

Approved action of Executive Committee in leasing 
office space for the Eleventh Judicial Circuit Office of 
The Florida Bar in the new Dade County Bar Building. 

Ratified action of Executive Committee in making 
report to the Senate Judiciary Committee on nominees to 
federal judgeships in Florida. 

Received report of Personnel and Property Committee on 
administrative and employment needs of the headquarters 
office. 
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Learned that the Florida Land Title Association 
Liaison Committee will give further study to principles of 
operation adopted by committee in 1964 but rejected by the 
Board of Governors. 

Authorized and encouraged Banking Liaison Committee 
to go forward with plans to counteract Mr. Dacey's book 
"How to Avoid Probate." 

Approved six petitions for reinstatement and two for 
retirement. 

Confirmed several committee appointments. 


Reviewed grievance cases pending before The Florida 
Bar. 

Resolved to meet again in Tallahassee March 16, 17, 
and 18. 


NOTICE OF MEETING OF RESOLUTIONS COMMITTEE 


The Resolutions Committee of The Florida Bar hereby gives notice that it 
will meet to consider proposed resolutions for the 1967 Annual Meeting at 
11 a.m., Tuesday, April 18, 1967, in Room 1000, Tenth Floor, First National 
Bank Building, Miami. 


The Resolutions Committee at this meeting will consider only those pro- 
posed resolutions which are submitted in typewritten form by active mem- 
bers of The Florida Bar and which have been received by The Florida Bar at 
its office in Tallahassee at least fifteen days prior to this meeting, together 
with any resolutions which may be proposed at such meeting by the Resolu- 
tions Committee or any of its members. Any active member of The Florida 
Bar may be present at the meeting. 


All proposed resolutions shall be presented and will be handled in ac- 
cordance with the procedure outlined under Article VI, By-Laws Under the 
Integration Rule, and Policies of the Board of Governors of The Florida Bar 
as published at page 80, February 1966 Florida Bar Journal. 
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Through the purchasing power of your group, The Florida Bar 
is able to offer its members unusually attractive insurance programs 


at the lowest possible rates. 


There are presently 4 outstanding programs available 


...MAJOR MEDICAL 
. . DISABILITY INCOME 
PROFESSIONAL LIABILITY 


. . .ACCIDENTAL DEATH 
& DISMEMBERMENT 


For detailed information complete and mail coupon below to the Adminis- 
trators of our group programs — Association Group Underwriters, Inc., Robert 


Travis, President. 


To: Administrator, The Florida Bar 
1165 S. Edgewood Avenue 
Jacksonville, Florida 32205 


Please send complete information and rates on the following Florida Bar 
Group Insurance Programs: 


Disability Income Professional Liability 


[] Major Medical [] Accidental Death & 
Dismemberment 


NAME. 


ADDRESS. 


(Street) i (State) 
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President's Page 


ECONOMIC SURVEY 


Our members are aware that in 1966 The Florida Bar conducted an eco- 
nomic survey of Florida judges and lawyers. While the comprehensive report 
of the survey is not yet ready for distribution, a brief summary of some of the 
results of the survey appeared in the November 1966 issue of The Florida 
Bar Journal. Some of the highlights of that summary deserve repeating here. 

The response by Florida judges and lawyers to the survey questionnaire 
was good. Forty-six percent of the active lawyers and judges in practice in the 
state participated in the study. This was an excellent participation and assured 
the validity and soundness of the conclusions to be reached from the survey. 

The survey confirmed what most of us had believed about lawyers spend- 
ing a substantial portion of their time in rendering service to others without 
charge. It showed that the typical Florida lawyer, whether practicing alone or 
in a firm, spends 225 hours each year in free legal work and community service, 
which is the equivalent of more than five weeks a year. This should lay to rest 
any doubts that the members of the legal profession are making a substantial 
contribution to the welfare of their communities over and above their legal 
services rendered in the usual practice of their profession. 

The survey also confirmed that a majority of our members in Florida are 
taking advantage of continuing legal education programs conducted in this 
state. It showed that 70% of all Florida lawyers and judges participated in one 
or more formal continuing legal education programs during the 12 months 
prior to the survey, and that the most popular source of these courses is that 
offered by The Florida Bar. Further, 82% of those answering the survey ques- 
tionnaire stated that they would like to attend a one-day course in their part 
of the state to learn how the knowledge gained from the economic survey will 
help them in their practice. The Continuing Legal Education Committee plans 
to prepare and present such a course as soon as practicable. 

Of course, there are a great many other results, statistical and otherwise, 
which the survey will reveal. Any member of The Florida Bar can obtain free 
of charge a copy of the complete report resulting from the survey, when certain 
final studies and conclusions have been completed, by making a written re- 


quest direct to The Florida Bar, Tallahassee, Florida 32304. 
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SPECIALIZATION IN THE PRACTICE OF LAW 


For some time bar leaders on the national level, and more recently at the 
state and local levels, have been giving thought and consideration to the 
obvious growth of specialization in the practice of law and the attendant prob- 
lems. The recent economic survey conducted by The Florida Bar revealed 
that two out of three lawyers in firms in Florida spend half or more of their 
time in a single area of specialization. The same survey also showed that 
partners are able to organize their office operations and to specialize to a 
greater degree than sole practitioners. 

Recently, I attended the National Conference of Bar Presidents in 
Houston, which was held in conjunction with the mid-year meeting of the 
American Bar Association, At such conference presidents, presidents-elect and 
past presidents of state and local bar associations throughout the United States 
met for two full days and discussed mutual problems and programs. This re- 
cent conference convinced me that here in Florida we need to initiate a 
thorough study of the entire matter of specialization in the practice of law at 
the same time that it is being studied by the American Bar Association and 
many of the other states. Then, as a result of these studies, at some future 
appropriate time we will be able to make the necessary decisions intelligently 
to best adapt the practice of law in Florida to the age of specialization which 
has arrived. 

Therefore, I intend to appoint a special committee to be composed of a 
sufficient number of competent and experienced members of The Florida Bar 


to study specialization in the practice of law in Florida. The identity of the 
chairman and members of this committee will be published in a future issue of 
The Florida Bar Journal so that members of The Florida Bar who are in- 
terested in this subject may communicate with the committee if they feel that 
they can be of any assistance in this study. 


CORPORATE PRACTICE IN SMALL CLAIMS COURTS 


After a thorough study by committees and by the Board of Governors 
over a period of more than a year, the Board of Governors has taken an official 
position that the filing by corporations of suits in the small claims courts, and 
the prosecution or defense of such suits, by an officer or agent of the corpora- 
tion who is not a member of The Florida Bar, constitutes the unauthorized 
practice of law. This decision by the Board of Governors will not meet with the 
unanimous approval of the bench and bar, and it will create some problems for 
the Bar in making adequate legal services available at reasonable costs to 
corporations so that corporations can be properly represented in these cases. 
The Board of Governors was convinced that these activities by corporations 
constituted the practice of law and that if we were to make an exception for 
small claims court cases, we would be in an untenable position later to effec- 
tively resist the extension of the exception to smaller cases in other courts. 
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This places a new and important responsibility upon the local bar asso- 
ciations throughout Florida to make certain that adequate legal services are 
available to corporations at costs which these corporations can afford. The Bar 
is serious and dedicated about its recently accelerated role in curbing the un- 
authorized practice of law in Florida, and likewise it must be equally as serious 
and dedicated in providing the legal services required to serve those who pre- 
viously were being served by unauthorized practitioners. Local bar associations 
should be prepared if necessary to reduce their minimum fee schedules in some 
instances. 

The Bar must be prepared to meet the challenge, in these as in all other 
unpopular and unprofitable causes, to perform its duty to represent the public. 
If a problem does in fact exist, not merely as to corporations but also others in 
their efforts to obtain justice in courts of lesser jurisdiction, it is incumbent 
upon the Bar to provide the necessary service, rather than to permit a situation 
where judges not learned in the law must conduct litigation without the bene- 
fit of counsel, or to require judges who are learned in the law to administer 
courts where unqualified laymen conduct litigation. It is our duty as lawyers 
to provide a better quality of judicial procedure and justice. 

I am confident that the lawyers of Florida will meet this challenge and 
as a result will increase the stature and image of the legal profession. 


Sincerely, 


FLETCHER G. Rusu 
President 


In Memoriam 


The Florida Bar Journal joins with members of the Bar in extending 
deepest sympathy to President-elect William P. Simmons, Jr., Miami, on the 
death of his wife, Clara Mae, on February 21, 1967. 
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Question 
Motive 


By THE REV, WILLIAM C. HARRIS 


Wr Is YOUR motive in being a lawyer? 

Every lawyer inevitably faces this funda- 
mental question in his practice, someday, some- 
where. He has to make some practical choices 
between alternative courses of conduct which 
are, finally, based on his real motives in his per- 
sonal and professional life. None of the choices 
may fully satisfy him. 

It may be helpful to recognize at the outset 
that a tension must often exist between our per- 
sonal, religious and ethical beliefs and the con- 
victions of the people whom we are called on 
to represent. This is inherent in the practice of 
law, first, because the profession requires in 
theory that a lawyer offer his services to all 
(that is, that he become a servant to others ) 
and, second, because his personal integrity de- 
mands that a man hold firmly to his own com- 
mitments. 

A collision between these two genuine claims 
is unavoidable. The occasions for this kind of 
conflict will vary greatly, of course, depending 
on the man, the type of practice he has and how 
essential it is to him that he practices the reli- 
gious and ethical beliefs he preaches. And this 
will be true in no matter what “church” frame- 
work he may find his commitments best  ex- 
pressed. 
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Such a collision may be a minor 
one and take place over relatively 
low-key problems such as these: 


What must a lawyer do if he is 
committed to the belief that the use of 
alcohol is both immoral and destructive 
and is called on to represent a restaurant 
owner who wants to get a liquor license? 

Does a lawyer who believes that mar- 
riage is literally meant to be “ ’til death 
do us part” accept representation in a 
divorce action? 

A lawyer is not a doctor; he follows 
the precept “thou shalt not steal.” What 
does he do in that sticky area where he 
may come to suspect that his client's 
whiplash may be as much frame as 
claim? 


There are many, many circumstances 
in which it just isn't perfec ‘tly clear to 
a lawyer where his obligation to the 
client’ ends and his personal integrity 
must take precedence. 

But the real bind may come 
in more anxiety-producing situations 
such as these: 

If you are a lawyer of the Hubert 
Humphrey Democratic persuasion, will 
you accept the case of the local “Ameri- 
canism” bookstore sponsored by the 
John Birch Society, which has been 
summarily and physically ousted from 
its premises? 

If you are a lawyer of the George 
Wallace Democratic stripe, will you take 
a suit on behalf of a CORE worker who 
has been beaten in the streets of your 
town because he picketed a theatre or 
grocery store? 


Far fetched? Not really. Just change 
the names and the causes and the cir- 
cumstances and somewhere along the 
way most lawyers will have to gut 
up to the moment of truth. You are 
between the Scylla of your high call- 
ing as a person learned in the law, 
professing to serve the ends of justice, 
especially in behalf of the oppressed 
and the weak . . . and the Charybdis 
of the very real danger that you will, 
by taking on an unpopular cause be- 
come an anathema to the local citi- 
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zenry; especially to the “establish- 
ment” which is the source of the most 
lucrative practice in the community. 

One easy answer is that there are 
plenty of other law yers (in New York 
or Chicago or Philadelphia ) who are 
glad to take * ‘that kind of case.” (But 
they came to you! ) 

Another alternative is to accept 
only those cases which are in further- 
ance of one’s own political, social or 
economic convictions. (After all, 
everybody should be loyal! ) 

Another possible (and popular; I 
used it myself) response is that a 
lawyer must first think of his family 
and of what a reduction in income 
will do to his loved ones. (But whom 
are we called on to serve?) 

Each of these responses to the call 
to handle an obviously unpopular 
case has real validity. Yet, the ques- 
tion nags and we wonder to what ex- 
tent we conveniently minimize the 
challenge: 

“What is your motive in holding 
yourself out as a lawyer?” 


F YOUR PRIMARY and compelling 
I reason for practicing law is frankly 
that it affords you a pretty sure way 
of making a better-than-average liv- 
ing with but a reasonable amount of 
effort, then you might be congratu- 


lated for your honesty, and you 
shouldn't have problems of con- 
science. Stop reading. 

If, on the other hand, you are 
among those who do feel somewhat 
uneasy about the possibility that you 
have become simply another product 
to be purchased on the open market, 
in much the same way that haircuts 
and used cars and building lots and 
plumbing repairs are available, then 
the question may be a pertinent, even 
an important, one. 

In thinking about the admittedly 
gray area of conflicting obligations, I 
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am reminded of the words of William 
Penn in The Preface: 


Governments, like clocks, go from the 
motion men give them; and as govern- 
ments are made and moved by men, so 
by them they are ruined, too. 

Wherefore, let governments rather de- 
pend on men than men on governments. 
Let men be good, and the government 
cannot be bad; if it be ill, they will cure 
it. But, if men be bad, let the govern- 
ment be never so good, they will en- 
deavor to warp and spoil it to their own 
turn. 


“To their own turn.” Thus does 
William Penn give us a clue to why 
we continually face the ethical choices 
that abound in the practice of law. 
Shall we act in self interest? Or 
shall we act in the interests of others? 
What kind of men are we? 

If we construct a paraphrase of 
Penn’s thought, substituting the legal 
profession for government, it goes 


like this: 


The legal profession, like a clock, goes 
from the motion men give it; and as the 
profession is made and moved by men, so 
by them may it be ruined, too. Where- 
fore, the profession rather depends on 
men than men upon the profession. Let 
the men be good, and the profession 
cannot be bad. 


A discerning observer can see that 
there are some signs that all is not as 
well as it should be in the matter of 
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“motives.” This is true for lawyers and 
everyone else. But it is true for law- 
yers, nonetheless. 


T THIS POINT in history, the pro- 
fession may not need better laws 

or better continuing education or bet- 
ter fee schedules or better public re- 
lations (though it may need these, 
too) so much as it needs better men. 
Further, we who make up the Bar 
might well ask just how far have we 
drifted from our traditional and once 
cherished field of service into the once 
despised, now generally tolerated if 
not thirstily sought, arena of personal 
and financial gain? Every profession is 
constantly tested in this respect; in- 
cluding the professions of teaching, 
healing and proclaiming the Word of 
God. And the pressure is even greater 
today, because we live in an increas- 
ingly complex society. Mr. Average 
Citizen bumps hard into “the law” 
more and more often. And his, and 
our, frequent response to this fact of 
life is to curse the growth of the gov- 
ernment. This isn’t particularly help- 
ful. Yet the fact remains that lawyers 
are being given more and more op- 
portunities to serve people because of 
this growth. And lawyers may tend to 
forget, in this new rush of “business” 
that it is a high privilege to be a law- 
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yer and to be wanted and needed by 
people who are in trouble. (And it is 
a high privilege, even at the end of 
one of those days when you wish that 
you had taken up brick-laying). Be- 
cause it is a privilege, and because 
lawyers are often too busy or too com- 
placent to think about the practice in 
that way .. . because we tend to for- 
get our ‘roots and our heritage . . . we 
must constantly remind ourselves that 
our primary function and purpose is 
to serve, no matter how this truth may 
have become encrusted with the bar- 
nacles of indifference, greed and self 
concern. 

Most of us heard something like 
that in a class on ethics at law school. 
We still hear it occasionally at a 
swearing-in ceremony or at the dedi- 
cation of a courthouse. But, if our con- 
tact with the subject of the foundation 
of our profession in ethical service is 
limited to that sort of ceremonial 
obeisance; if some deliberate attention 
to our raison detre is not a part of 
our daily practice, then maybe we 
have reason to be a little discouraged. 


NOTHER souRCE of difficulty in 
A Gealing with ethical problems in 
the practice today is that our culture 
(religious, social, political, ethical and 
economic) is changing almost too 
swiftly to be comprehensible. I have 
no doubt, for instance, that there is a 
marked difference between my con- 
cepts of “ethical conduct” and “service 
to the public” and those of my father 
who began his practice right after 
World War I. And this may point to 
the fact that the substantial loss of a 
sense of service in the field of law has 
less to do with our training, either at 
home or in law school or in our pro- 
fessional life, than it has to do with 
the kind of world in which we must 
live and practice the profession. 
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I spoke to a group of men recently 
about the rapidity with which our 
technology and culture are changing. 
As one writer put it: 


However one may feel about (such) 
matters, it is clear that our long standing 
notions about the goodness or badness 
of chastity, obscenity, birth control, 
abortion and extramarital sexual relations 
are shifting rapidly and violently. The 
same may be said of our attitudes toward 
crime, mental illness, race, nationalism, 
thrift . . . all similarly in a state of flux. 
There is no basis on which we may as- 
sume that the “law” should not be in- 
cluded in that list. 

It cannot, of course, be my purpose 
to offer proposals for quick cures or 
easy answers to hard questions in 
these days of complexity and change. 
However, both of these conditions 
contribute to an instability which 
tends to mask the real reason for our 
uneasiness about our professional and 
personal lives. I propose only to re- 
turn to the main question: “What are 
your motives in practicing law?” 


ost (but not all) men and women 
M who decide to practice law do so 
because they believe that lawyers are 
more than tradesmen. Whether this 
belief is more or less fully formed in 
conscious thought is not particularly 
material. We all still feel somehow 
that counselors fill some valuable need 
in the societal structure. It is true, if 
sad, that this feeling is more notice- 
able upon graduation from law school 
than after ten years practice. None- 
theless, most lawyers are infected with 
the residue, at least, of the time when 
one who professed to be “learned in 
the law” held himself out as a servant 
of men. 

One thing has not changed. Man’s 
law and man’s religion still come from 
the same roots. His religion provides a 
view on which he recognizes who he 
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is, his dependence on a source of be- 
ing and power which lies outside him- 
self, and on which view he commits 
himself to certain truths as a result of 
this understanding of himself. 

In the context of his religious un- 
derstanding, he finds himself in almost 
constant conflict between choices of 
that which he should do and that 
which he wants to do. Usually, the 
right choice between “ought to do” 
and “want to do” are quite clear, real- 
ly. And when the choice seems un- 
clear, it is often because the “want to 
do” is so much more attractive (tran- 
slated: profitable) than the “ought to 
do.” 

True, the ground rules are not as 
certain for today as they were for 
father or grandfather. In fact, one of 
the few certainties today is that what 


was sure yesterday will not be sure 
tomorrow. 

But another certainty is that man 
really does not live by bread alone. 
He must maintain a core of integrity, 
at whatever cost. Or his being will 
erode and slip away and finally re- 
solve into a no more substantial thing 
than a shadow of its true self. 

In the final analysis, perhaps we can 
only approach ethical and moral 
choices knowing our own selt-cen- 
teredness honestly. And in the tace of 
that knowledge, and of the complexity 
and change which is our lot, to hold 
fast to what we believe is finally, un- 
changeably true to put aside self as 
much as we may, and to serve all 
those who seek help in honorable 
causes. 

It remains a high and difficult 
calling. 


FINANCING IS A FINE ART, TOO... 
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How to Avoid 


By Boyd H. 


HE “BEST SELLER” list has become 

a matter of considerable interest 
to many lawyers who, like myself, are 
normally quite unmoved by the rela- 
tive sales success of such works as 
“Up the Down Staircase” versus “Yes 
I Can.” Recent television programs, 
magazine articles and curious clients, 
however. have suddenly made us 
acutely aware of the phenomenal suc- 
cess of a book dealing with—of all 
things—wills and trusts. More remark- 
able, the book is written by a non- 
lawyer. who, incidentally is rather 
proud of that fact. 

Most lawyers, on the other hand, 
after reading a few pages of this best 
selling book “How to Avoid Probate” 
are ready to take up arms. Witness 
the Connecticut Bar, which became 
so incensed that it secured a convic- 
tion of unauthorized practice of law 
against the author, one Norman F. 
Dacey. In its opinion upholding this 
conviction, the Connecticut Supreme 
Court, in effect, pointed out that Mr. 
Dacey was performing, not unlike 
Houdini. on the one hand calling our 
attention to legal fees and other “pro- 
bate pitfalls,” while “with the other 
hand” busily feathering his own nest 
with mutual fund sales commissions. 
More recently, U. S. News & World 
Report and Time have published ex- 
tensive articles warning their readers 
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to seek expert advice rather than to 
attempt “do-it-yourself” techniques in 
this field. Judging from book sales re- 
ports, neither Dacey’s conviction nor 
these leading magazine articles have 
taken much of the glitter away from 
the book. There are those, in fact, 
who seem to think that it has only 
martyred Mr. Dacey as a virtuous 
crusader, who is being “put away” by 
the system he sought to expose. Mean- 
while, in the words of the philoso- 
pher, he seems to be “crying all the 
way to the bank.” 

While we lawyers may feel that in 
obtaining this conviction we have 
“shown” this gentleman, it does little 
for our public image to merely point 
out to our clients that the lawyers “ 
the courts succeeded in low ering 2 
legal boom on our critic. To ie 
mind, this may only tend to confirm 
the suspicions planted by Mr. Dacey, 
without offering anything constructive 
in return. The purpose of this article 
then, is to remind us of some addi- 
tional facts which the public is en- 
titled to have regarding the probate 
process and the law of trusts in Flor- 
ida, with the hope that, in gaining 
this insight, it may reconsider some 
Dacey planted suspicions and recom- 
mendations. 

First, it seems to me that we have 
nothing to apologize for in the Flor- 
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Second in a series of articles about the charges 

Norman Dacey makes in his book, How to Avoid Probate, 
this is a more detailed analysis of the do-it-yourself 
technique. The first review of the controversial book 
appeared in the January issue of the Journal. Comments 
from other members of the Bar are welcomed. 


ida probate process. While we must 
recognize that there may well be 
some abuses and dishonesty among 
some lawyers and some courts in any 
state, and that some of Dacey’s illus- 
trations may well be factual, investi- 
gation of any other profession, or 
business, or group, would doubtlessly 
reveal abuses, deceit scandal. 
Fortunately for lawyers, and The 


Florida Bar in particular, our profes- 


sion has its watchdog “grievance com- 
mittees” which try to eliminate the 
dishonest lawyer when he becomes 
known. We also have our new 
Client's Security Fund. This is scant 
comfort to the public, however, if as 
Mr. Dacey states, our whole probate 
system is unnecessary and perpetu- 
ated only to “line the pockets” of 
lawyers who are blinded by their own 
greed to the lack of any real need for 
the probate system. 


Law from Needs of Society 

As lawyers, we like to think that 
most laws, which stay with us for any 
period of time, have developed out 
of the practical needs of society. Such 
seems to be the case with laws relat- 
ing to wills and probate. As you 
know, our Florida laws come to us, 
in primitive form, from the laws of 
England. It is interesting to note that 
in England, prior to the enactment of 
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the Statute of Wills in 1540 A. D., 
wills of lands were not permitted, but 
individuals who wished to avoid fixed 
statutory rules of descent did so by 
means of “uses” or trusts. The 1540 
Statute of Wills and the Statute of 
Frauds enacted in 1626 seem to have 
been intended as an improvement on 
the trust as a means of passing prop- 
erty at death. Mr. Dacey now sug- 
gests that we roll back the clock to 
“avoid probate” by using what he 
calls “one of the law’s best kept se- 
crets”—the living trust—to transfer, at 
death, everything from our home to 
our shoe laces. Is his suggestion 
sound? Let’s look for a moment at 
Florida probate procedures as com- 
pared with Mr. Dacey’s suggested 
panacea, the inter vivos trust. 

Let us first recognize that the pro- 
bate process, which has developed 
through the years, is designed _pri- 
marily to protect three distinct sets 
of interests: the individual's family, 
his creditors and the tax authorities. 
It was not developed, as Dacey sug- 
gests, to victimize them. Probate pro- 
vides a means whereby divers assets 
are collected and inventoried tor the 
information and benefit of all inter- 
ested parties, and strict rules are es- 
tablished for their management, ac- 
counting and disposition. Necessary 
information regarding the decedent's 
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affairs is made readily available to all 
interested parties without the embar- 
rassment of their demanding an ac- 
counting or taking legal action. The 
probate process protects the heirs by 
giving them an opportunity to ex- 
amine the testamentary instrument 
and to investigate any suspected 
fraud or forgery, or disability of the 
testator. We are told that will for- 
geries were common occurrences 300 
years ago before enactment of the 
Statute of Frauds, which is primarily 
a will act. Probate also protects the 
decedent's beneficiaries against im- 
provident or unwarranted sale of as- 
sets by the executor or administrator, 
by requiring notices to the benefi- 
ciaries and court approval. The pro- 
bate laws also require supposed 
creditors of a decedent to come in 
and prove their claims within a 
limited period of time, and gives a 
ready means for objecting to any un- 
warranted claims. Time limitations 


can also be readily imposed on at- 
tacks on the will. Both these limiting 
periods not only make for prompt and 


orderly settlement of the financial 
affairs of a decedent, but also protect 
the beneficiaries against claims and 
will contests arising several years 
later, when records or other evidence 
may have been destroyed and mem- 
ories have faded. The protection 
given creditors and the tax authorities 
in providing a ready forum for collec- 
tion of their just debts is obvious. 
Thus, the probate process, unlike 
the inter vivos trust, is designed spe- 
cifically to bring all financial affairs of 
the decedent to an orderly, efficient 
and final conclusion, and to provide, 
in its peculiar way, for the supervised 
completion of those affairs and the 
transfer of property rights to a new 
generation. The inter vivos trust, on 
the other hand, provides few of these 
features. Thus, without the probate 
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process (using an inter vivos trust) 
a disgruntled heir, or unscrupulous 
claimant may come along several 
years after the decedent's death to 
raise an unwarranted claim. The trus- 
tee has no duty to account which is 
enforceable without court suit. The 
trustee’s actions are not supervised in 
any way without a suit. Thus negli- 
gence and abuses by trustees are not 
readily apparent, nor subject to scru- 
tiny. This state of affairs led the Flor- 
ida Legislature a few years ago to 
pass the Florida Trust Accounting 
Law. When enacted, however, this 
law was made applicable only to 
trusts established by will—not to inter 
vivos trusts—since small, individually 
trusteed trusts were originated mostly 
in wills at that time. The protection of 
that accounting law is not extended 
to beneficiaries of inter vivos trusts, 
unless the trustee voluntarily elects to 
comply. To repeat our point, by avoid- 
ing probate through the use of the 
inter vivos trust, these protective de- 
vices, which experience indicates 
should be included in our laws for 
the benefit of the family, are com- 
pletely eliminated. While we have not 
heard much in recent years of fraudu- 
lent wills, dishonest trustees, or simi- 
lar problems, it might be well to 
recognize that a prime reason for the 
infrequency of such problems may 
be the probate process, and_testa- 
mentary trust accounting, which the 
legislature has developed for our 
protection. 


Florida's Probate Code A Model 

Before leaving our discussion of the 
probate law, we should also recall 
that in Florida we have one of the 
most modern probate codes in the 
nation. Our code has served as a 
model in recent years for the revision 
of the probate codes in many other 
states. Contrary to Dacey’s sugges- 
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tions, under our Florida procedures 
the widow or children can be granted 
an allowance by the court, or a par- 
tial distribution of the assets of the 
estate during the probate period, so 
that there is no reason for the family 
suffering hardship. Furthermore, the 
Florida process is not complicated or 
cumbersome, but, in the main, in- 
volves five rather straight-forward 
steps: (a) proving the will is valid; 
(b) collecting and accounting for the 
assets of the decedent; (c) managing 
these assets and collecting their in- 
come during the probate period; (d) 
paying such debts of the decedent 
and taxes as are justly due and (e) 
disbursing the assets and their income 
as directed by the decedent's will, or 
as required by law if there is no will. 
In Florida, the beneficiaries of the 
estate have the right to name the ad- 
ministrator, if no will is involved, or 
the executor, if the one named in the 
will cannot serve. Florida has no pub- 
lic administrator, which is found in 
many states, nor is there other room 
for operation of the “spoils system” in 
a Florida judge’s appointing a politi- 
cal crony to administer an estate. 
This book also suggests that ap- 
praisers are appointed under the 
spoils system, but Florida’s law pro- 
vides that an appraisal may be 
waived entirely if there appears to be 
no practical need for appraisal be- 
cause of the character of the assets. 
If appraisers are required, the Florida 
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courts are generally willing to follow 
the suggestions of the personal repre- 
sentative in their selection. In addi- 
tion, as we know, the Florida Statutes 
fix the fees of the personal representa- 
tive at slightly more than 2-1/2% of 
the value of the probate estate in an 
estate of any size, and attorney’s fees 
are usually similar in amount—not 7% 
to 20% as suggested by the Dacey 
book. Thus, even though Mr. Dacey’s 
criticism of the probate process may 
be merited to some extent in other 
states, (though I discount that rather 
heavily) in Florida the procedure is 
reasonably simple, inexpensive, and 
free from the evils of the spoils 
system. 

Mr. Dacey complains about the 
long delays involved in the probate 
of estates. Again, we know that in 
Florida, if there are no federal tax 
procedures, most estate proceedings 
can be wound up in eight or nine 
months, unless unusual problems are 
involved. Federal taxes, however, 
may actually make it desirable to pro- 
long the probate process, since there 
are two advantages to an estate and 
its beneficiaries in doing so. First, the 
Federal Estate Tax laws give the per- 
sonal representative the opportunity 
to value the estate assets either on the 
date of the decedent’s death or one 
year later, unless the assets have been 
distributed within the year period, in 
which event the distribution date 
must be used. In addition, the Federal 
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Estate Tax is not due for a period of 
15 months and there is no discount or 
interest allowed for early payment. 
Because of these two factors executors 
are frequently advised to withhold 
estate distributions, and the filing of 
the estate tax return. This gives the 
opportunity to revalue the estate one 
year after death, and the executor, 
with this delay, also retains the use of 
the tax money, for investment by the 
estate, to provide earnings for the 
beneficiaries until] the tax must be 
actually paid. There are also income 
tax advantages in having the estate 
serve as a separate taxpayer from the 
heirs. But income tax savings are pos- 
sible only if there is a lack of substan- 
tial distributions from the estate, since 
any distribution (other than of a 
specific bequest ) made by an estate, 
of either principal or income, is con- 
sidered to be a distribution of income 
which becomes taxable to the distrib- 
utee. Thus, to secure separate tax 
treatment, distributions of the estate 
must be withheld. By obtaining sepa- 
rate tax treatment, however, and care- 
fully correlating the fiscal year of the 
estate, and the timing and allocation 
of deductions, we frequently find that 
considerable income tax savings can 
be effected for the beneficiaries. These 
savings do not, of course, result in 
probate turning a profit but they do 
mean that the fairly modest costs can 
be even further reduced by these pro- 
cedures. All these tax procedures are 
not possible where an inter vivos trust 
is used to transfer property at death. 
In summary, then, the probate proc- 
ess has been worked out to effect a 
practical method of protecting diverse 
interests at the time of death. It repre- 
sents the best such method that the 
law has been able to come up with, 
and, as a result, the legislature and 
the courts have not seen fit to dispense 
with the system but rather seem clear- 
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ly inclined to preserve and perpetuate 
it. Humans being what they are, I 
would presume that we will always 
have enough frauds, incompetencies, 
title problems and other disagree- 
ments surrounding a person’s property 
at death—and fear of all of these mat- 
ters—to always warrant some sort of a 
probate process to “clear the air” for 
creditors and the survivors. I make 
this point by way of background for 
discussion of the attitude of our courts 
with respect to the use of inter vivos 
trusts to “avoid probate.” 


Without Probate 

With these facts in mind we should 
now examine instances where the law 
permits the passage of title to proper- 
ty at death, without probate. In each 
situation where this is accomplished 
it appears that the property owner 
must be willing to give up his free 
and independent ownership of the 
property. If a person changes the title 
to his property, so that he is no longer 
the sole and unfettered owner, then 
different rules may be applied to 
transfer title at his death. Why? Be- 
cause all of the owners did not die. 
Thus, in the case of jointly owned 
property, with rights of survivorship, 
the death of one owner no longer 
necessitates a probate process because 
the survivor's rights acquired during 
the “testator’s” life are superior 
to those of all other persons, in- 
cluding not only the decedent's 
creditors, but also the decedent's 
heirs and_ beneficiaries under his 
will. In like manner, when _ proper- 
ty has been placed in a true trust, the 
owner divests himself of full rights of 
ownership and control, and gives cer- 
tain “present interests” in the assets to 
other beneficiaries named in the in- 
strument, thus “separating the legal 
and equitable title.” Under a true trust 
then, the rights of some contingent or 
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future beneficiaries are not altered 
because of the death of the settlor, nor 
of a prior beneficiary, nor of the 
trustee, but their rights continue, and 
eventually come into their fullness 
(perhaps by reason of the prior bene- 
ficiary’s death). It is this aspect of 
beneficial interests of a true trust 
which is so attractive to Mr. Dacey 
and leads him to describe it as a 
magic key . . . a legal wonder drug 
which would give you permanent im- 
munity .. .” to probate. Unfortunately, 
Mr. Dacey only superficially examines 
its uses, and is ignorant of, or ignores, 
the problems and pitfalls inherent in 
his suggested remedy. 

The primary benefit of « living trust 
really emphasized by the Dacey book, 
is avoiding the expense of probate. 
The reader must recognize, however, 
that banks, or any qualified individ- 
ual, when they act as trustees of a 
living trust are entitled to be paid for 
their services. Banks normally charge 
an annual trustee fee which in a 
period of four to five years would 
equal or exceed the executor’s fee that 
our testator is trying to avoid. In addi- 
tion, many banks also charge a distri- 
bution fee on termination of the 
trust of about 1% of principal, or 
40% of another executor’s fee. Thus, 
the person who is interested in Mr. 
Dacey’s suggestions will have little 
use for a corporate trustee, since his 
main, if not sole, purpose would ap- 
pear to be avoiding the payment of 
tees. Also, the client interested in Mr. 
Dacey’s approach does not wish to 
surrender his independent ownership 
and management of his property 
which he has taken years to acquire. 
For this additional reason the transfer 
of his assets to a bank or other inde- 
pendent trustee does not appeal to 
this person. Mr. Dacey tries to neatly 
solve both these problems by suggest- 
ing that our “testator” act as trustee for 
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himself under a revocable inter vivos 
trust. His book blandly assures the 
reader that “the existence of a trust 
does not alter in the slightest degree 
the right and privilege of the property 
owner to sell or otherwise dispose of 
the property any way he chooses dur- 
ing his lifetime,” nor “alter in the 
slightest degree your right to do with 
them as you wish during your life- 
time.” He also states “in a word, (x) 
wants to retain complete ownership 
and control (of property) . . . during 
her lifetime, but upon her death she 
wants it to go to (y) with no strings 
attached. . .” and he assures that all 
this is readily accomplished by the 
“wonder drug” living trust. It is at this 
point in Florida, and many other 
states, that Mr. Dacey’s hypothesis 
breaks down. 

It has been stated that trusts origi- 
nated because the courts refused to 
follow the literal language of docu- 
ments (i.e. an absolute deed intended 
as a “trust”). Would it not be ironic, 
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indeed, if a trust instrument itself 
should now be interpreted to accom- 
plish what its literal language pro- 
vided, if its true intent were different? 
The Restatement of the Law of Trusts 
of the American Law Institute would 
indicate that in a majority of the states 
of the United States, the courts do not 
follow the literal language of a docu- 
ment merely because it is labeled a 
“trust.” Rather, the key question, 
which above all others determines the 
validity of a trust under the rules 
established in the Restatement, is that 
of a donative intent on the part of the 
settlor (see Sections 2, 23, 25, 56, 125, 
among others ). In like manner, in the 
two leading cases in Florida on the 
subject (Hanson vs. Denckla, 100 
So0.2d 378, 357 U. S. 235, 106 So.2d 
549, and Watson vs. St. Petersburg 
Trust Company, 146 So.2d 383) the 
Florida courts have held that where 
a settlor of a “trust” retains the com- 
bination of controls over the trustee, 
or the disposition of the trust assets, 
which give the settlor (a) the right to 
all income and the use of principal of 
the trust during his lifetime, (b) the 
right to control the trustee in the in- 
vestment decisions and other adminis- 
trative details of the trust, and (c) 
the unlimited right to change the 
beneficiaries of the trust during the 
settlor’s lifetime or after death; then, 
in effect, the settlor has relinquished 
nothing and such an agreement does 
not create a trust at all. Rather, there 
is either a mere agency arrangement 
(if a bank or some individual other 
than the settlor serves as trustee, but 
the settlor retains such powers and 
benefits), or else the instrument is a 
mere substitute for a will and should 
be treated as such, thus preserving for 
the heirs, and the creditors, the pro- 
tection of the probate process, where 
no true trust is created. For a thorough 
discussion of these aspects, see Roth, 
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“The Revocable Inter Vivos Trust,” 
16 University of Florida Law Review, 
No. 1, pages 34 through 59, in which 
the author concludes that under the 
current State of Florida law it is diffi- 
cult, if not impossible, to accomplish 
the “having your cake and eating it 
too” approach of Mr. Dacey, and still 
have a valid and effective trust. 
Author Roth, in later speeches on this 
subject, has gone on to say that in his 
opinion if a settlor (1) acts as trustee, 
(2) retains lifetime benefits and (3) 
retains the power of altering or re- 
voking the “trust,” then the document 
which is labeled “trust” is invalid as a 
true trust under Florida law. He fur- 
ther states that in his opinion the situ- 
ation is not changed by the settlor 
making his wife a “co-beneficiary and 
co-trustee, or even by making his wife 
co-beneficiary and co-trustee and some 
third party an additional co-trustee 
(since the settlor and his wife could 
still control by a majority vote ). These 
factors are not limited, however, to 
the situation where the settlor serves 
as his own trustee, but will apply 
equally when an independent trustee 
is used, so long as the settlor reserves 
the combination of controls recited in 
the above cases. With this combina- 
tion of controls the courts agree that 
the testator has not “altered in the 
slightest degree” his right to manage 
the property as he wishes during life- 
time nor to alter disposition after 
death. The result is far different, how- 
ever, from that envisioned by Dacey, 
for the court goes on to hold that un- 
der such an instrument there was no 
donative intent. Thus the document 
which is entitled “Trust” by the “do-it- 
yourselfer” or lawyer who prepared it 
is not, by merely labelling it different- 
ly, changed from its true character. 
Looking through to the true intention 
of the testator the courts apply to it 
the label “Will,” requiring that if it is 
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valid at all that it be probated as any 
other will. 

In passing, it may not be amiss to 
also remind ourselves of two other 
situations in which a trust is not recog- 
nized in spite of a “legal document” 
attempting to establish one. These are 
the “dry” or “passive” trust of real 
estate in which the trustee has merely 
ministerial duties, and the “trust” in 
which the settlor-trustee is also the 
sole beneficiary. Neither such arrange- 
ment creates a trust in Florida, or in 
most other states. 

do not by this article intend to 
condemn, or cast any cloud over a 
true revocable inter vivos trust, which 
is generally created by a settlor who 
no longer wishes to be burdened by 
the management of his property and 
is willing to pay a reasonable fee to 
third parties who will perform man- 
agement functions for him, Such a 
trust, if it provides for beneficiaries 
other than the settlor, can properly 
pass property to those beneficiaries 
after the settlor’s death, but here the 
controlling desire of the settlor is not 
to “avoid probate” since he must, in 
fairness, recognize that the expense of 
such a trust may well exceed those of 
the normal probate process. 

What I do wish to again emphasize 
is that the law of equity arose from 
the unwillingness of courts to enforce 
instruments according to their strict 
letter and the insistence of the equity 
courts upon looking to substance and 
intent of the parties. Regardless of all 
documents executed, and the labels 
affixed to them, the court must still 
find an intent to create a present in- 
terest in trust; otherwise, the instru- 
ment will be a testamentary disposi- 
tion, intended to take effect at death, 
and will be invalid unless it complies 
with the statute of wills and is pro- 
bated as such. (As an incidental cau- 
tion, a will written contemporaneously 
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with such an attempted inter vivos. 
trust, which contains the normal lan- 
guage “revoking all prior wills,” would, 
if it were executed immediately after 
such “trust,” clearly revoke the trust 
instrument which was testamentary in 
character). Since the validity of an 
inter vivos trust depends upon the 
subjective question of the  settlor’s 
donative intent, with such instruments 
we have opened the fertile field of 
“trust contests.” These contests, which 
use the settlor’s intent or lack of it as 
their legal basis may be much simpler 
to sustain than the rather restrictive 
grounds on which a will can be suc- 
cessfully attacked. 


The Fierce Faultfinder — Beware of this 
fast-flapping bird of passage which peri- 
odically swoops down on the Great Nest- 
ingplace with the shrill squawk ‘‘l know 
what's wrong with this organization...” 
In spite of his fierce appearance, he can 
be easily frightened on some occasions. 
For instance, he quickly becomes mute 
and flies away sideways when asked to 
serve on a committee to improve the 
covey. 
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Mutual Funds 

Before closing, we must recognize 
that there are those who will argue 
that even though the “trust instru- 
ment” is not a valid legal document, 
nevertheless, the settlor could protect 
himself against intestacy, and against 
attacks on the “trust,” and still provide 
his family with a reasonable chance 
that they could avoid the probate 
process by taking two steps: (1) 
making himself trustee or otherwise 
using a questionable “inter vivos trust 
agreement,” and (2) at the same time 
executing a will with identical provi- 
sions. Then, if the trust were declared 
invalid the same practical results 
would, nevertheless, flow to the bene- 
ficiaries by passing the property 
through the estate and probating the 
will. It is argued that under such an 
arrangement even if the trust is in- 
valid there would be no one the wiser, 
or no one who could benefit by mak- 
ing an issue of it. This brings to my 


mind a question of ethics—should we 
as lawyers prepare such invalid docu- 
ments to assist our clients in circum- 
venting the law? Regardless of this 
othivel problem, however, we must 
recognize that the main impetus for 


these “inter vivos trusts” comes from 
some salesmen of mutual funds and 
the funds which they represent. Some 
of these funds have gone so far as to 
have ready-made printed forms avail- 
able for their customers which at- 
tempt to create a type of “Totten 
Trust” in mutual fund shares. By help- 
ing their customer “avoid probate,” 
some of these salesmen attempt to 
justify their 8% commissions for chang- 
ing cash into mucual fund shares. In 
its present state of development, this 
is undoubtedly a vital sales tool for a 
significant part of the mutual fund 
industry. It is true, as they state, that 
by use of mutual funds a person with 
little investment knowledge can be 
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used as trustee. Nevertheless, we may 
well see the day when enough litiga- 
tion arises over these trusts, and 
sufficient number of transfer agents 
have been affected thereby, that trans- 
fer agents are no longer willing to rely 
on such a “trust” instrument to effect 
transfer of shares to the beneficiary 
named therein, or to successor 
trustee. The two step trust and will 
approach will then have clearly failed 
and may introduce additional prob- 
lems and expenses. 

By way of illustration of this last 
point, we have recently learned of a 
case involving a $50,000 investment 
by a Florida resident in one of the 
largest mutual funds. This fund had 
its own printed trust form which was 
used by the purchaser. This form pro- 
vided that the purchaser retained title 
to the shares “as trustee” and retained 
all lifetime benefits, but at death the 
title to the shares was to pass to a 
named “beneficiary.” The purchaser 
thereafter used these mutual fund 
shares as collateral to secure a loan 
from a local bank. Several Florida 
cases have held that this borrowing 
against the assets of a “Totten Trust”— 
y a trust were created—is sufficient to 
revoke it. The transfer agent, at the 
death of the purchaser, relied on the 
“trust” form and transferred the shares 
to the beneficiary. It is now being 
sued by the purchaser’s estate for hav- 
ing made the transfer, on the basis 
that there was no trust, or if a trust 
existed, that it was revoked by a bor- 
rowing against the shares. This fund’s 
local office advises that the fund is 
now seriously considering the aban- 
donment of the use of these forms in 
Florida, or if it continues to use them, 
it will insert protective provisions for 
its benefit, as to avoid any liability on 
its part. These provisions will hardly 
be for the protection of the settlor or 
the beneficiary, nor will they serve the 
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purpose for which the plan was orig- 
inally sold. 

As noted, much of the interest in 
inter vivos trusts arises as a result of 
the efforts of mutual fund salesmen. 
Certainly, mutual funds perform a 
useful service in our society in invest- 
ing monies for the average unsophisti- 
cated investor—of which I am certain- 
ly one. On the other hand, in the his- 
toric past, this same function has long 
been performed by our banks, as 
trustees. The average client might do 
well to look into the annual fee of a 
mutual fund (which is in addition to 
the sales commission ) and compare it 
with the annual fee of a bank for serv- 
ing as a true trustee. Most clients 
would be pleasantly surprised to find 
that the fee of a bank for performing 
personalized professional services as 
trustee is comparable to, and fre- 
quently less than, the annual expenses 
of a mutual fund, and with no initial 
sales commission. The bank’s invest- 
ment results are normally comparable 
to those of the average, conservative 
mutual fund normally sold to a person 
of later years who might be interested 
in saving probate expenses. Thus, for 
the person who is willing to forego 
the management of his own rroperty 
to the same degree as if he bought 
mutual fund shares, a true revocable 
inter vivos trust, with a bank as trus- 
tee, may be just what he is looking 
for, in spite of the expense involved. 


Regardless of the above, the biggest 
deterrent to most clients in the use 
of the inter vivos trust is an unwilling- 
ness to give up their independence 
and yet, as we have seen, it is impos- 
sible to “avoid probate” of any of a 
person’s estate unless he shall give up 
at least a partial interest therein, and 
some control, prior to his death. Most 
clients feel that since they are the 
ones who have accumulated the as- 
sets, they are the best persons to con- 
tinue to control them during their life- 
times. Most are reluctant to turn over 
control to a son-in-law, a brother, or 
some other trustee who would per- 
form for “free.” It is this same reluc- 
tance which prevents the making of 
gifts, which are a very worthwhile 
tax-saving device, but which are in- 
frequently used because of the natural 
feeling of most of us—that we worked 
for what we now have, that we 
needed it, and we don’t want to give 
up our present control merely to save 
a few dollars for those coming after 
us, who, even after taxes, will be 
much better off than we were when 
we started. The same reasoning might 
be applied to the expenses of probate. 

Dacey’s Forms Not Valid in Florida 

In summary then, our disagreement 
with Mr. Dacey is twofold. He un- 
justly condemns the probate process, 
which serves a very useful function, 
and he leads people to believe that 
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through the use of a self-declaration 
of trust they have solved all problems 
without changing their current posi- 
tion. In this life anything worthwhile 
costs something in one way or another. 
This is just as true in the case of life- 
time ownership and post-death trans- 
fer of property as in any other field. 
Thus, in Florida, and many other 
states, to have a valid trust which will 
pass property without probate it is 
necessary to give up absolute control 
during lifetime. This normally in- 
volves an independent trustee whose 
fee for management of the trust be- 
gins at once and may go on for years, 
so that in many, if not most cases, 
trustee’s fees will exceed the cost of 
transferring the property after death 
through the probate process. Mr. 
Dacey’s forms, which envision the 
settlor acting as his own trustee, do 
not appear to create a valid trust in 
Florida. 

There will certainly be instances in 
which people have used a form from 
Mr. Dacey’s book, or similar invalid 
inter vivos trusts, and things will work 
out perfectly for them—just as there 
are people who do not pay income tax 
and somehow manage to avoid being 
caught. Nevertheless, I conceive it to 
be our duty as lawyers to try to pre- 
pare documents which comply with 
the law insofar as we can, rather than 
to encourage our clients to “take a 
chance” on documents which, under 


our current decisions, appear to be in- 
valid and may well involve expensive 
legal entanglements. This seems par- 
ticularly apropos with the business at 
hand, where the dollar advantage of 
the legally uncertain procedure is not 
particularly large, and where also the 
legal problem will not arise until the 
person creating it has died. Needless 
to say, legal fees for the trial of law 
suits run five, ten, or fifteen times the 
legal fees involved in the probating of 
an estate; and worse, if the invalid 
agreement is successfully attacked, we 
not only have the expense involved, 
but possibly no way to restore to the 
intended beneficiaries the inheritance 
of which they have been deprived. 

For those interested in pursuing the 
matter further, three recent articles 
will yield additional food for thought 
and citations of authorities. These are 
“The Revocable Declaration of Trust” 
by Herbert E. Marks, Trusts and Es- 
tates, December 1966, page 1141; “A 
Lawyer's Answer to Dacey” by James 
E. Henderson, which first appeared in 
the December 1966 issue of the Bos- 
ton Law Review, and then in Trusts 
and Estates, December 1966, page 
1159; and “Pitfalls of Inter Vivos 
Trusts — Skilled or ‘Do It Yourself 
Types” by Merle H. Miller, Proceed- 
ings of First Annual Institute on Es- 
tate Planning, 1967, University of Mi- 
ami Law Center. 
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Lawyer-Realtor Relations 


By Fletcher G. Rush 


f 


T THE OUTSET let me assure you 

that I know and understand that 
a Realtor is a professional in real 
estate who subscribes to a strict code 
of ethics as a member of the local 
board and of the National Association 
of Real Estate Boards. I also know 
that the relationship between Realtors 
and lawyers is one of interdepend- 
ence. A sound real estate investment 
requires the specialized services of 
both the Realtor and the lawyer. Lo- 
cating and negotiating for real estate 
requires the Realtor’s experience and 
judgment. Determining the safety of 
the title and other legal matters in the 
transaction requires the lawyer's spe- 
cialized knowledge. 

Perhaps a question is appropriate: 
Should a lawyer also be a real estate 
broker? Most Realtors might emphat- 
ically say “NO”; however, some 
might add that some lawyers would 
answer “YES.” Bearing on this, a 
booklet Your Privileges and Responsi- 
bilities as a Lawyer in Florida, pub- 
lished in 1956 by The Florida Bar 
and distributed to all Florida lawyers, 
contains a section of Summaries of 
Opinions of The Florida Bar's Com- 
mittee on Professional Ethics. One of 
them reads: 

a. Can a lawyer also be a real 
estate broker? 
b. Can a lawyer be a partner 


of a real estate broker? 
No to both questions. 


Question: 
Question: 
Opinion: 
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Yes, you heard correctly. That was 
not a Realtor speaking. It was a duly 
constituted committee of The Florida 
Bar laying down guidelines for law- 
vers. 


Who do you think would say that a 
Realtor should not engage in activities 
that constitute the practice of law? 
Many Realtors would probably sus- 
pect that only a lawyer would make 
such a flat statement: but, let’s see 
about that. 

There are six items in the Realtor’s 
pledge and the last one reads: 


To observe the Realtor’s Code of Ethics 
and conform my conduct to its lofty 
ideals. 


Article 7 of that Code reads: 


The Realtor should not engage in activ- 
ities that constitute the practice of law 
and should recommend that the title be 
examined and legal counsel be obtained 
when the interest of either party requires 
it. 

Thus, it is lawyers who say that 
lawyers should not be real estate 
brokers. And it is Realtors who say 
that Realtors should not practice law. 
If Realtors and lawyers had a clear 
understanding of the line of demar- 
cation between these two principles, 
discussion of this subject would be 
unnecesary. 

Let’s briefly consider the relation- 
ship of Realtors to their clients. 


THE FLORIDA BAR JOURNAL 


| 


Florida Bar President Fletcher 
G. Rush and Florida Associa- 
tion of Realtors President 
Walter B. Decker (left in 
photo) are pictured during a 
convention luncheon of the 
latter group last September 30 
in Jacksonville. President Rush 
talked to the Realtors on ‘“‘Law- 
yer-Realtor Relations,’’ the 
speech printed here. 


Realtors who obtain listings have 
the duty to represent the seller's inter- 
est, do they not? Would not that inter- 
est be better protected and the listing 
commission be more certainly earned 
if the listing Realtor should verify its 
terms and conditions with the seller’s 
lawyer? Remember some sales do fall 
through because there has not been 
a clear understanding between the 
parties and because of errors in the 
listing. Perhaps there would also be 
some merit in working with the seller's 
lawyer to develop any special provi- 
sions which the seller's lawyer feels 
should be included in a sales contract. 
Don’t forget that these particular re- 
marks are addressed to that Realtor 
who represents the seller and that it 
is his duty to protect his seller's inter- 
est. Also, remember that sellers, being 
laymen, do not always understand 
what information is essential to a good 
listing and to an enforceable contract. 
However, the Realtor and the lawyer 
should understand and should cooper- 
ate to protect their mutual client. 
Also, a discussion with the seller's 
lawyer will alert him to a pending 
transaction and allow him to up-date 
his client’s file in preparation for a 
closing. 

On the other hand, Realtors who 
have buying clients have the duty to 
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represent the buyer's interest, do they 
not? When a buying client selects a 
property, much time and confusion 


could be avoided if the Realtor would 
arrange for the seller's lawyer and the 
buyer's lawyer to work closely with 
the Realtor in framing the purchase 
contract so as to conform to the inten- 
tion of the parties. 

But, whether the Realtor represents 


the seller or the buyer, it is probable 
that his duty under Articles 11, 12, 
and 13 of the Realtor’s Code of Ethics 
can best be fulfilled by cooperating 
with the lawyers for the parties. 

A law office is the onl y place where 
a real property client can obtain com- 
plete title protection. Every lawyer 
can provide an insured title to supple- 
ment his opinion on title and his pro- 
fessional services, the only question 
being the source of the insurance. 
Only a lawyer can provide both with- 
out violating the law. 


Lenders and Lawyers 


What about the third segment 
which is necessary in many transac- 
tions—the lender? Gene rally speaking, 
lenders and lawyers work in harmony. 
This is at least in part because lenders 
want to be sure their mortgages are 
first liens. Lenders do not want just 
contracts of indemnity; that is, just 
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title insurance policies that will pro- 
vide reimbursement if trouble comes. 
They want to avoid trouble, avoid 
claims, avoid litigation. Almost all 
Florida savings and loan associations 
and commercial banks require the 
opinion of their own counsel even 
when borrowers proffer a title policy. 
Lenders expect a continuing relation-- 
ship with borrowers based upon long 
term contracts in which the closing 
is only a current step in a long series 
of events extending over many years. 

It may be somewhat more difficult 
for a Realtor to feel a continuing per- 
sonal relationship. At the closing he 
fulfills his contractual obligations and, 
while he desires the continued good 
will of the purchaser, the likelihood 
of early future relationships is remote 
when compared with the certainty of 
continued relationships between the 
lender and the borrower. 

This difference could well lead 
Realtor, maybe as an expediency, to 
encourage something less than the 
best in title and closing services. 
Some may turn to commercial sources 
in the mistaken belief that they can 
and do offer an adequate substitute 
for a lawyer's professional services. 
Some may even follow the dangerous 
course of supposing that, because 
deed forms are sold in stationery 
stores, anybody can draw a good 
deed, forgetting that it is not only the 
form but also the words inserted in 
the form that are important to the 
parties. 

Now, this is not to say that in some 
communities Realtors and lawyers do 
not work together. In some areas— 
and this may be one of them—lawyers 
fully recognize the importance of 
working with Realtors, and prudent 
Realtors do not try to steer sellers and 
purchasers away from their lawyers. 
Those Realtors take the long view. 
Most of them have been in the real 
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estate business long enough to be rec- 
ognized as community institutions. 
Their offices reflect a professional 
atmosphere. They do not cut their 
own commissions and they do not 
suggest that their clients use title and 
closing facilities that omit the essen- 
tial legal services. They want, de- 
mand, and get the best. 


A Cold War 

Surely, it would not be exaggerating 
to say that in some places there has 
been a state of cold war between 
Realtors and lawyers. In fact, in some 
places there has been a hot war— 
Arizona for example—where a consti- 
tutional amendment was adopted in 
1962 authorizing real estate brokers 
and salesmen to draft legal documents 
used in real property transactions. No 
purpose would be served to review 
the details of the Arizona incidents, 
including the litigation and extreme 
statements on both sides. However, 
in all earnestness, it is possible that 
both groups may have been too busy 
finding fault with each other to ex- 
plore areas of cooperation. Perhaps 
they allowed their efforts at coopera- 
tion to degenerate into fruitless 
rounds of suspicion and sniping. They 
may have lost sight of what should 
have been common goals. Surely law- 
yers and Realtors should promote gen- 
eral acce ptance of the fact that the 
transfer of real property, with all of 
its complicated ramifications, is no 
business for amateurs or for persons 
who cannot properly and _ legally 
represent any of the parties. Surely it 
cannot be in the true and long-term 
interest of lawyers and Realtors to 
downgrade each other to their mutual 
clients. 

It might be worthwhile to consider 
what some of the national leaders 
among Realtors and lawyers said 
about the Arizona situation when they 
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looked back on the bitterness of the 
summer of 1962. 


For the Realtors, for instance, Eugene 
P. Conser, editor-in-chief of Realtor’s 
Headlines, said in a signed lead edi- 
torial “Rule of Reason” in the Novem- 
ber 12, 1962, issue: 


It is unfortunate that such a drastic means 
as amendment of the constitution should 
be necessary to settle a controversy that 
should be governed by the “rule of rea- 
son” so frequently adopted by the courts 
in making decisions. Surely the time has 
come when Realtors and lawyers should 
no longer be contending parties over this 
issue. 

Further in the article Mr. Conser said: 
In most communities Realtors and lawyers 
work together, each supplementing the 
activities of the other wherever the inter- 
ests of the client dictate. Lawyers send 
clients to Realtors when negotiation of a 
real estate transaction is involved. Real- 
tors, likewise, have no hesitation in fol- 
lowing the injunction of their Code of 
Ethics and refer clients to legal counsel 
when a question of law arises. 

Mr. Conser ciosed with the admoni- 

tion: 


Let us stop the bickering, stop the court 
challenges and settle down to developing, 
statewide and communitywide, a relation- 
ship of mutual trust and respect—of which 
the public, which both Realtors and law- 
vers serve, will be the beneficiary. 


Now, what did lawyers say as an 
aftermath of the Arizona experiences? 
Just a few weeks after Arizona 
adopted the Realtor sponsored consti- 
tutional amendment, Charles C. Bern- 
stein, chief justice of the Supreme 
Court of Arizona, spoke to the state 
convention of the Arizona Association 
of Realtors under the colorful topic 
“Have the Realtors Taken Hold of a 
Tiger’s Tail?” A few excerpts from 
his extensive remarks are revealing: 
The courts have for centuries exercised a 
supervisory direction over those who prac- 
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tice law and I have some administrative 
responsibility in carrying out that func- 
tion. It is because of this 
that I asked for this opportunity to spea 

to you. 

. . . Article XXVI permits Realtors to 
draft certain instruments. . . . Its effect 
is simply to permit a licensed real estate 
broker or salesman to practice law in a 
limited area—real estate conveyance. 


Judge Bernstein later turned to the 
question of ethics and said: 


As I looked over the Code of Ethics 
established by the National Association of 
Real Estate Boards I was impressed by 
the similarity between some of its articles 
and certain of the Canons of Legal Ethics. 
Article II of the Realtor’s Code reads: 


“In accepting employment as an agent, 
the Realtor pledged himself to protect 
and promote the interests of his client. 
This obligation of absolute fidelity to 
the client’s interest is primary and does 
not relieve the Realtor from the obliga- 
tion of dealing fairly with all parties 
to the transaction.” 


In his concluding remarks, Judge 
Bernstein said: 


Thus the Realtor, like the attorney, is a 
fiduciary—he owes an absolute duty of 
trust and loyalty to his client... . Your 
clients are entitled to the highest standard 
of skill and care, even though you are not 
entitled to charge for it. You have the 
burdens of parcticing law without any of 
the benefits. You may find that clients 
will importune and even demand that you 
draft instruments about which you have 
misgivings. For their sake, and certainly 
for your own, be hesitant to expose them 
to great financial loss and yourself to 
equally great legal liability. You may find 
that the rope leading to the hayloft is a 
tiger's tail! 


George A. Frix, past president of 
the Miami Board of Realtors, wrote 
an article entitled “Attorney versus 
Title Insurance?” which appeared in 
the June 1963, issue of The Florida 
Realtor, and which was reprinted in 
the October 1963, issue of The Florida 


Bar Journal. At that time Mr. Frix 
was chairman of the Realtor-Lawyer 
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Committee of the Florida Association 
of Realtors. Mr. Frix had some inter- 
esting things to say and I would like 
to quote certain portions of this 
article: 


“Many a Realtor has been asked 
by one or more parties to a real 
estate transaction in which the 
Realtor participated for advice 
about employing legal counsel to 
represent the parties at closing. 

“Then there have been other 
times when the seller and/or the 
purchaser have not been inclined 
to employ legal counsel or to buy 
title insurance because they wanted 
to save money. This could be a 
costly decision. 

“Some buyers and_ sellers are 
naive enough to suggest that the 
Realtor handle the closing and pre- 
pare whatever “papers” the princi- 
pals are required to sign. They may 
tell the Realtor, or hint to him, that 


since he has already made a com- 
mission he should complete the job 


for them without further charge. 
If the Realtor complies with such a 
request, the results could be disas- 
trous to everybody concerned. 

“At the risk of bei ‘ing in sharp dis- 
agreement with many of my fellow 
Realtors, I must state ‘flat out’ (in 
Southern vernacular) that I would 
never attempt to draft any docu- 
ments other than those I know how 
to draft and that I am permitted to 
draft. I am licensed to practice as 
a real estate broker. I am _ not li- 
censed to practice as an attorney. 

“While I could possibly prepare 
a warranty deed, a mortgage deed, 
a waiver of mechanics’ lien, et al., 
and might prepare 99 of them with- 
out error, the 100th one could result 
in embarrassment to my client and 
put me out of business. I would 
never take that chance!. 
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“Parties to a real estate transac- 
tion should be advised that an at- 
torney or a title insurance company 
are not the same. Their duties are 
not comparable. . 

“The attorney can examine the 
abstract based on recorded docu- 
ments, he can render an opinion 
of title and his opinion should be 
respected, he can correctly draft 
documents nece ssary to the transac- 
tion, and he can explain items on 
the closing statement to the satis- 
faction of the parties concerned. He 
earns and deserves his fee. He is 
doing work that normally cannot be 
done by the seller or the buyer and 
work that should not be done by 
the Realtor.” 


Lawyer Before the Contract 


The contract between the seller and 
the buyer is the most important docu- 
ment in the entire real estate transac- 
tion. This is so because the terms and 
provisions of this contract chart the 
course for and control the entire trans- 
action. The contract is the blueprint, 
the schedule and the essence of the 
transaction. It reduces negotiations 
to agreements and defines the parties’ 
rights and obligations. Given a good 
contract, the closing of the sale or 
purchase and the preparation for the 
closing are simplified and are but pro- 
ceedings in accordance with the con- 
tract. The function of the basic agree- 
ment is to resolve issues between the 
parties with respect to the transaction. 
It is not an overstatement to say that 
every conceivable point of contention 
should be covered by the contract, 
although sometimes this is not pos- 
sible because of the circumstances. 
Too many clients think that the time 
to consult a lawyer is after they have 
signed the contract. Some real estate 
brokers tell parties to transactions that 
there is no need for a lawyer until 
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after the contract is drawn and that 
the broker can prepare the contract 
on a “standard form.” The fact is that 
there is no “standard form” that fits 
every transaction, but brokers are 
permitted by Florida law to prepare 
contracts for sale. However, the best 
advice that a party to a proposed 
transaction can obtain is to consult 
his lawyer before signing anything. 
Failure to do so frequently results in 
unnecessarily complicated _ transac- 
tions that work out to be the disap- 
pointment of at least one party, and 
frequently both. Additionally, the 
broker will have limited knowledge of 
the matters of importance that the 
client should consider, such as tax 
effects of the transaction. Many of 
those matters can be covered effec- 
tively only prior to the execution ot 
the basic agreement concerning the 
transaction. 


Study Ways to Improve Relationship 

A National Conference on Lawyers 
and Realtors has been working pa- 
tiently on Realtor-lawyer relations on 
the national level since 1943. This 
conference is a forum for the high 
level exchange of ideas designed to 
resolve controversies between lawyers 
and those engaged in the real estate 
business without vexatious litigation. 
It is comprised of persons experienced 
in the field representing both the 
American Bar Association and_ the 
National Association of Real Estate 
Boards. This national conference has 
encouraged the serious consideration 
of the creation of state conference 
groups. You may be assured that as 
president of The Florida Bar I will 
carefully study and consider this and 
other suggested means of improving 
the relationship between our two pro- 
fessions and resolving our problems 
and differences. 
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Now there is no quick cure; there 
is no easy answer to the problem. 
However, it might be a start inthe 
right direction if local lawyers and 
Realtors began with a little self-exami- 
nation. Could not both groups justify 
a re-examination of their points of 
difference with a sincere desire to 
work out solutions? In that connec- 
tion, please consider these thoughts: 


1. The lawyer who acts as a real 
estate salesman or broker as a side- 
line is just as misguided as the 
Realtor who tries to set the lawyer's 
fee. 


2. The Realtor who tries to be his 
own lawyer is just as misguided as 
the lawyer who thinks he is an ap- 
praiser. 


3. The lawyer who lets closing pa- 
pers lie on his desk unattended for 
two weeks is just as misguided as 
the Realtor who insists that every 
closing be completed “yesterday.” 


Those are just “openers”; 
would be equally appropriate. 

Finally—this movement for Realtor- 
lawyer cooperation should not end 
with the publication of a few ads and 
with its distribution of a few bro- 
chures and with a few speeches. 
Wouldn't this be a good time—this 
month — this week — now — for local 
Realtor-Lawyer Cooperation Commit- 
tees to set up meetings to discuss 
common problems? 

Realtors and lawyers do have a 
common goal—that the seller and pur- 
chaser, the clients, both be protected 
and satisfied and that they, the clients, 
remember Realtors and lawyers for 
professional jobs well done. Both law- 
yers and Realtors need enduring good 
will for their present prosperity and 
also for the sake of their abiding use- 
fulness and stature in their com- 
munities. 


others 
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Retirement Plans 
Editor 
The Florida Bar Journal 

I read Mr. Safer’s excellent article 
on self-employed retirement plans in 
the January issue. Lawyers who are 
contemplating the establishment of 
such a program might want to con- 
sider one additional factor. 

It is a common practice among law- 
yers to pay a year-end bonus to non- 
lawyer employees. Since contributions 
made on behalf of employees are fully 
vested, the employing lawyers might 
consider converting from the annual 
Christmas bonus to the pension pro- 
gram. In other words, the bonus pay- 
ment would be applied to the pension 
program, and thus set aside as a re- 


tirement fund for the employee. This 
will reduce the real cost of such a pro- 
gram to the employer and also fulfill 
his obligation to his employees to pro- 
vide for their retirement. 


Of course, those lawyers whose 
bonus payments amount to more than 
10% of “employ ee salaries, might con- 
tinue to pay the difference in cash. 

Sincerely yours, 

Ropert I. WEIL 

Philadelphia, Pa. 


American Judicature Society 
Comments on Judicial Article 
Marshall R. Cassedy, 
Executive Director 
The Florida Bar 
Thank you for sending a copy of 
the proposed Florida constitution as 
drafted by the Constitutional Revision 
Commission and published in the Tal- 
lahassee Democrat. I note that it must 
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be approved by a three-fifths vote of 
the House and Senate and _ subse- 
quently by a majority of the voters in 
a general election, so that it still has a 
considerable road to travel before it 
becomes the basic law of your state, 
and probably the legislature will see 
fit to make some revisions and modifi- 
cations in it before passing it on to the 
voters for their approval. 

We have followed the progress 
of the Commission’s deliberations 
throughout the many months it has 
been at work, and we are generally 
pleased with the judicial article as it 
appears in this draft. (We express no 
opinion regarding other parts of the 
proposed constitution.) It contains a 
number of features which mark it as 
a progressive forward step for the 
people of Florida, and which, if 
adopted, will put Florida in the front 
rank of the states so far as modern, 
efficient judicial administration is con- 
cerned. This draft, like the Constitu- 
tion of the United States and other 
states, is a product of compromise, 
and so will be the final version which 
the legislature approves. Along with 
many excellent features, there are 
some sections where in_ its present 
form the draft fails to go as far as it 
should in judicial modernization, and 
I suppose it is permissible to hope 
that in these respects the legislature 
may yet correct the errors or fill in the 
omissions of the Commission. I em- 
phasize, however, that as it stands it 
is a good draft and one that would be 
worth adopting for the sake of the im- 
provement and modernization which 
it would bring to the administration 
of justice in Florida. 
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A many-splendored holiday package has been prepared with 
special care for members of The Florida Bar at the Hotel Fon- 
tainebleau. The world’s most beautiful resort hotel features 


gala entertainment and fine cuisine in a variety of lounges and 
dining rooms, golf, bowling, billiards, tennis, ice skating, gym- 
nastics and a play area for children all on the premises . . . Two 
refreshing pools await your swimming pleasure . . . Or, if you 
prefer, swim in the ocean which graces our sun-filled beach 
and Cabana Club . . . Luxuriously appointed guest rooms and 
suites offer unsurpassed accommodations. 


TEAR OUT THIS OFFICIAL REGISTRATION & 
RESERVATION FORM AND MAIL TODAY 6 6 


: 
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AD 


REGISTRATION AND RESERVATION FORM 
1967 ANNUAL CONVENTION OF THE FLORIDA BAR 
HOTEL FONTAINEBLEAU 
MIAMI BEACH 
JUNE 21 - 24, 1967 
ADVANCE REGISTRATION REQUIRED 


The form below must be filled out and accompanied by payment of the registration 
fee of $10 for each member of The Florida Bar. (No registration fee is required for 
spouses of members.) Make Checks payable to THE FLORIDA BAR, and mail to address 
below: 


To: Michael Shores, Treasurer 
215 Biscayne Building 
Miami, Florida 33130 
Enclosed is my check for $ , payable to THE FLORIDA BAR for ad- 
vance registration fee of $10 for The Florida Bar Convention, June 21-24, 1967, at the 
Hotel Fontainebleau and for tickets to the functions marked below. 
Please reserve in my name the following accommodations: 
Twin-bedded room and bath (2 persons) $6 bos 
(per person, per day) 
Suites $40 $45 $50 per day. Cabanas $20 per day. 
Single room and bath (1 person) (1 $10 per day. 
Number in my party: 


1 will arrive (a.m./p.m.) June ______, 1967; will depart June _ , 
1967. 


| understand that all above rates are EUROPEAN PLAN AND DO NOT INCLUDE MEALS, and 
there is no additional room charge for children under twelve sharing room with adults. 


REGISTRATION FEE AND TICKETS FOR FUNCTIONS 


Tickets must be purchased in advance for all meal functions. To insure your reservation 
= — ones. you are urged to purchase these tickets now. Refunds guaranteed up to 
une 1, 


Amount 

Number Enclosed 
Registration fee—$10 for each member .. 

Tax Section Annual Luncheon, Thursday, June 22, $4.50 each 

Real Property Section Luncheon, Thurs., June 22, $4.50 each 

Ladies Champagne Brunch, Friday, June 23, $3.50 each... . 

Annual Dance, Young Lawyers Section, Friday, June 23, $4.00 each _____-—SSE_ 

Annual Luncheon, Young Lawyers Sect., Sat., June 24, $4.75 each _.__ 

Annual Dinner, Saturday Evening, June 24, $8.50 each... . 


(Ticket prices include state tax and gratuities. Tickets for other meal functions may be 
purchased at Registration Desk on arrival.) 


Name 


Address 


Board of Governors 
Local Bar President 
Past President 
Fifty-year member 
Student 


Spouse’s first name if attending 


OO0000000 


Other guests 


(Registration for Convention by each member of The Florida Bar must be made before 
hotel reservations will be accepted.) 


} 
| 
| 
q 
q 
| 
; 
Guest 
Judge 


Rather than speak only in general 
terms, I should like to mention specif- 
ically what we consider to be the ex- 
cellent features of the Commission’s 
draft, and also, if I may, to suggest 
where we think the draft is capable 
of still further improvement. Out- 
standing among the good features of 
the proposed judicial article are the 
following: 

1. Court administration. Most state 
judicial systems, and Florida’s up to 
now, have suffered from lack of cen- 
tralized administrative authority and 
the power to do the things necessary 
to give the judicial system the benefit 
of modern business management. 
This is covered in the provisions of 
Section 3 designating the chief justice 
as the chief administrative officer of 
the system and of Section 2 giving 
the Supreme Court general supervi- 
sion power over all courts, including 
power of assignment of justices and 
judges. General supervisory power 
exists in many state judicial articles 
and is ignored; pinpointing adminis- 
trative responsibility in the chief jus- 
tice will help to assure that it will be 
exercised. These sections would be 
strengthened if they specifically pro- 
vided, as a number of others do, and 
as these already do by implication, 
for the gathering and dissemination 
of judicial statistics and for the em- 
ployment of an administrative assist- 
ant and staff by the chief justice. 

2. Judicial rule making power. 
Judicial procedure is an immensely 
complicated field with which legisla- 
tors generally are unfamiliar; in con- 
sequence, procedural legislation tends 
to be a patchwork making court oper- 
ations more complex than they need 
be. The sensible way is to give the 
judicial department the job of admin- 
istering justice efficiently and fairly 
and the power to write its own rules 
to that end. This device has brought 
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about a great wave of procedural re- 
forin in the past generation and Flor- 
ida would be out of step with the 
times if it did not give its highest 
court this power. 

3. Limited Supreme Court jurisdic- 
tion. The highest courts of many 
states are bogged down with cases 
that are not of sufficient importance 
to deserve their attention. Mandatory 
jurisdiction of your highest court is 
wisely limited to capital and constitu- 
tional matters, and for the rest, discre- 
tionary jurisdiction is given to resolve 
conflicting holdings of lower courts 
and to hear certain other matters 
which it may think necessary. 

4. “State of the judiciary” message. 
The President's annual “state of the 
union” message to Congress and cor- 
responding messages by governors to 
state legislatures are widely accepted 
governmental institutions. There is 
need for a similar report from the 
judicial department, with similar rec- 
ommendations as to needed legisla- 
tion in that field. In recent years the 
annual address of the Chief Justice of 
the United States to the American 
Law Institute has informally served 
this purpose on a partial basis for the 
federal judiciary. The Florida Com- 
mission is breaking new ground and 
establishing a notable precedent in 
making such an annual report a con- 
stitutional requirement. 

5. Number of judges. There is a 
nationwide need for someone to work 
out on a scientific basis a formula that 
will determine the correct number of 
judges for a court in light of the 
court’s jurisdiction, the population 
served, and various other factors. In 
the meantime, all the states have been 
watching with interest the Florida 
provision for a circuit judge for each 
50,000 population or fraction thereof. 
It constitutes one constructive ap- 
proach to the problem and I am glad 
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it is being carried over into the new 
constitution. Less spectacular but also 
wholesome and well conceived is the 
provision in Section 9 that additional 
judges for any court except the Su- 
preme Court may be authorized by 
law only upon certification of need by 
the Supreme Court. 

6. Specialized divisions of circuit 
courts. A major factor in the complex- 
ity of the judicial structure in most 
states, and in Florida today, is the 
tendency to establish specialized 
courts to handle special types of 
cases. This has resulted probate 
courts, juvenile courts, domestic rela- 
tions courts, criminal courts, chancery 
courts, and other various types of 
courts. Granting that some specializa- 
tion in judicial personnel and in dock- 
eting is advantageous, there is no rea- 
son why this cannot be accomplished 
within the single structure of the trial 
court of general jurisdiction. The 


soundness of this principle is very 


widely recognized, and one of the 
outstanding advances to be achieved 
by adoption of this constitution is the 
merging in Section 10 of all special 
courts into the circuit courts and pro- 
vision for specialization through spe- 
cialized divisions of that court. It is to 
be regretted that the Commission did 
not go the rest of the way and merge 
into that court also the courts of 
limited jurisdiction, which would be 
equally advantageous and beneficial. 

7. Merit selection of judges. Be- 
cause quality of judicial personnel is 
the most important single factor in 
the administration of justice, and be- 
cause the method of selection is the 
most important single f actor in ensur- 
ing quality, judicial selection is the 
key feature of any judicial article. It 
is in this respect that the Commis- 
sion’s draft makes its greatest contri- 
bution to court improvement. Section 
12 calls for the filling of all judicial 
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vacancies in accordance with the 
merit plan long advocated by the 
American Judicature Society and the 
American Bar Association and now in 
operation in whole or in part in a 
dozen states. This consists of appoint- 
ment by the governor from a list of 
nominations submitted by a non-parti- 
san nominating commission. 

The Florida draft is unique in that 
it makes the merit plan apply to all 
judicial vacancies arising in all courts 
throughout the state. No other state 
has yet gone that far. Missouri, the 
pioneer, has not yet applied it beyond 
the appellate courts and the trial 
courts of the two metropolitan cen- 
ters. Alaska, lowa and Nebraska have 
applied it to the appellate courts and 
all trial courts of general jurisdiction; 
and last November Colorado ap- 
proved a judicial amendment which 
covers all those plus the statewide 
county court system. There still are 
minor courts other than county courts 
in Colorado that are not under the 
plan. The Florida Commission's judi- 
cial article, however, extends to every 
vacancy in judicial office in the state, 
with separate nominating commis- 
sions for Supreme Court and courts of 
appeals and circuit commissions to 
nominate for vacancies in “the office 
of judge of any court having territori- 
al jurisdiction exclusively within the 
judicial circuit.” This will bring the 
merit plan into more wide spread op- 
eration in Florida than in any other 
state so far. 

The draft does not include the ten- 
ure provisions of the merit plan, 
which call for retention or rejection 
by the voters at regular intervals in a 
non-partisan election with no compet- 
ing candidates. As drafted, the pro- 
posal would permit other candidates 
to compete. While we think the 
added security in office that is pro- 
vided by the non-competitive election 
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would make judicial office more at- 
tractive to high-grade judicial talent, 
and should be provided for if possi- 
ble, it is still true that the incumbent 
enjoys a strong advantage in running 
for reelection, and this probably will 
work out very well. 

8. Discipline and removal of judges. 
The modern discipline and removal 
provisions approved by the voters of 
Florida in the 1966 general election 
are of course carried over and made 
a feature of the draft (Section 14). A 
judicial or quasi-judicial procedure 
for removal or retirement of judges 
tor misconduct, or failure to do the 
work for reasons of disability or other- 
Wise, is a necessary adjunct to anv 
kind of selection system. So far only 
two of the states with merit selection 
systems have supplemented them 
with a commission plan for discipline 
and removal, Colorado and Nebraska. 
Florida will be the third. 

9. Retirement provisions. The com- 


mission’s draft is to be commended 
for establishing a mandatory retire- 


ment age of 70, (Section I4a) but 
providing for service by 
retired justices and judges on assign- 
ment by the chief justice (Section 
2b). This assures that judges whose 
usefulness is gone will not remain to 
encumber the bench and embarrass 
their associates, and yet will remain 
available for service to the extent that 
they are capable of rendering it. This 
is the most satisfac ‘tory means of mak- 
ing maximum effective use of trained- 
judicial talent and experience. 

10. Judicial authority over the bar. 
Lawyers are everywhere recognized 
to be an essential element in the ad- 
ministration of justice, and as such, 
officers of the court are subject to its 
rules, both as to admission and as to 
discipline and disbarment. Only Cali- 
fornia has thus far given specific con- 
stitutional recognition to the state- 
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wide unified bar as an agency for the 
exercise by the judiciary of those 
powers. In vesting these powers in 
the Supreme Court to be exercised 
“in such manner and through such 
agencies as may be prescribed by its 
rules” Section 19 gives well-deserved 
constitutional status to the unified 
Florida Bar, an increasingly impor- 
tant and responsible unit of the state’s 
judicial and governmental structure. 

Against such an array of commen- 
ditions, our criticisms are fewer in 
number and much less impressive to 
recount, but for the sake of fairness I 
will proceed to mention them briefly: 

1. Judicial organization. Although 
elimination of specialized courts like 
juvenile, probate, etc. constitutes a 
step in the direction of simplification, 
it has to be said that the Commis- 
sion’s draft falls short of the ideal in 
that respect. The judicial organization 
proposed is at five levels—Supreme 
Court, courts of appeal, circuit courts, 
county courts, and magistrates, The 
Model Judicial Article offers four—Su- 
preme, appellate, circuit and magis- 
trates, omitting the county courts. It 
is difficult to see any reason, other 
than political, for retaining this fifth 
group. They should not be abolished, 
of course; the ‘y should be merged into 
and become a part of the circuit 
courts. In Illinois the same has been 
done for the magistrates as well, and 
the trend of the times is clearly to- 
ward the single, unified trial court. 
The concept of small courts for small 
cases is out-of-date. Today farmers’ 
children attend consolidated schools 
which are the equal of the facilities 
enjoyed by their city cousins. Why 
should their parents still take their 
small legal matters to a nearby local 
magistrate, who may know no more 
law than the parties appearing before 
him, rather than to a full-fledged 
court in a neighboring town which is 
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the judicial equivalent of the consoli- 
dated school? 

In any event, regardless of how 
many levels of the judiciary you have, 
I would prefer to see the judicial 
power vested in a single statewide 
court of justice sitting in these various 
parts or divisions, rather than vesting 
it in a series of different courts. The 
difference would be most important 
in connection with jurisdiction. This 
draft still parcels out jurisdiction of 
one kind to one court and another 
kind to another court and gives to 
the Supreme Court the power to 
transfer any matter to the proper 
court “when the jurisdiction of any 
court has been improvidently in- 
voked.” (Section 2e). This at least 


provides a remedy for a wrong filing, 
but only by going to the Supreme 
Court for it. Jurisdiction on the filing 
of a case should be as automatic as 
the jurisdiction of the post office on 
mailing a letter. All that should be 


necessary for the filing of any case 
in court is to get it to the nearest 
clerk’s office, and thereafter jurisdic- 
tion as among individual judicial tri- 
bunals should be a matter of admin- 
istrative assignment within the court. 

2. Judicial tenure. As previously 
indicated, we favor the greater secu- 
rity for judicial incumbents of tenure 
by vote of the people at the end of 
the term on a simple basis of reten- 
tion or rejection, without competing 
candidates and with the vacancy in 
case of rejection to be filled by nomi- 
nation and appointment. The plan 
proposed may in some instances per- 
mit unqualified persons to run for 
office and defeat qualified incum- 
bents, and the possibility of this may 
discourage some qualified persons 
from accepting judicial office at all. 
We have noted that this feature, like 
many others in the constitution, is a 
result of compromise and is well 
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worth accepting on that basis. It 
would be better if the full merit plan 
were included, for tenure as well as 
selection. 

3. Judicial council and conference. 
No mention appears in the article of 
the judicial council as an agency for 
the continuous study of the admin- 
istration of justice in Florida and its 
improvement, or a judicial conference 
as a statewide organization of all the 
judges. Power to establish these two 
important entities by rule of court 
may be inferred from broad admin- 
istrative powers granted to the Su- 
preme Court and the chief justice, 
and legislative power has already 
been exercised to establish the judi- 
cial council, but we would suggest 
that an organization of judges is at 
least as important to the administra- 
tion of justice as an organization of 
lawyers, and ought to be constitu- 
tionally recognized in the judicial 
article. 

4. Non-judicial functions. It is spe- 
cified that judges of the higher courts 
shall devote their full time to the 
work of the office, and shall not prac- 
tice law, and similar prohibitions may 
be applied to other judges by law, 
lacking which they do not apply. It 
is further provided that judges of 
county courts and magistrates’ courts 
may be compensated for non-judicial 
services. 

If the system is to remain commit- 
ted to having a class of inferior courts 
presided over by inferior judges, then 
part-time judges and judges dividing 
their time between judicial and non- 
judicial duties may be a_ necessary 
evil. On the occasion of a maior con- 
stitutional overhaul like this, how- 
ever, we think Florida is setting its 
sights too low to accept either one of 
these, and that every person who ap- 
pears before the bar of justice should 
have his case heard by a person who 
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is a fulltime judge, learned in the 
law, and responsible for nothing else 
but administering justice. 

As I have said, these criticisms are 
minor compared with the many out- 
standing improvements which _ this 
well-considered document offers. I 
hope the legislature will deal gently 


with it and proceed to give the peo- 
ple of Florida a chance to gain for 
their state the many benefits it offers. 


Very truly yours, 


GLENN R. WINTERS 
Executive Director 


Recent Opinions of 
The Attorney General 


JUDGMENTS—MUNICIPAL 
—PERSONAL SURETIES 
TO: Warren M. Cason, 
County Attorney 
Judgme nts may be entered by the 
clerk of the circuit court against per- 
sonal sureties on forfeited “municipal 
court bail in the same manner as in 
state or county courts. November 16, 


1966; 066-106. 


COURTS—BAIL 


Hillsborough 


PURCHASING—ASSIGNMENT OF PROCEEDS 
—PUBLIC CONTRACT 
TO: Al J. Day, Director, State Pur- 
chasing Commission 

There is no statutory prohibition 
against the assignment to a_ third 
party of the right to receive the pro- 
ceeds of a public contract. December 
5, 1966; 066-107. 


COMMERCIAL PAPER — UNIFORM COM- 
MERCIAL CODE—FILING DATE—SEC. 680.- 
10-101, FLORIDA STATUTES 
TO: Tom Adams, Secretary of State 
Assignments of negotiable instru- 
ments and other commercial paper 
required to be filed with the Secre- 
tary of State under laws which will 
be replaced by the Uniform Commer- 
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cial Code on January 1, 1967, shall 
be accepted for filing if they relate to 
a secured transaction effected prior to 
that date. November 10, 1966; 066- 
104. 
= 

PURCHASING — CORPORATIONS — OUT 
OF STATE — SECTION 613.01, FLORIDA 
STATUTES. 

TO: Al J. Day, Acting Director, State 

Purchasing Commission. 

An out-of-state corporation should 
be required to qualify to do business 
in Florida before it may be given a 
contract to supply commodities to the 
state institutions. October 12, 1966; 
066-93. 

o a 
TRAFFIC — SPEEDING — AIRPLANE DE- 
TECTION — SECTION 321.05, FLORIDA 
STATUTES. 
TO: Alan R. Williams, Pinellas Coun- 
ty Prosecuting Attorney. 

The offense of speeding on the 
public highways is not committed in 
the presence of the arresting officer 
when the arrest is made on the 
ground on the basis of information 
supplied by another officer in an air- 
plane overhead, and such an arrest 
would be illegal under existing laws. 
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Florida Defense of Criminal Actions 

Beginning on March 31, there will 
be presented in six locations in the 
state a new course, “Defense of Crimi- 
nal Actions.” This course is one long 
demanded by many members of The 
Florida Bar. 

The course gives much attention to 
the proposed Florida Rules of Crimi- 
nal Procedure, now pending before 
the Supreme Court. The rules were 
submitted to the court last fall. The 
course, however, by no means is re- 
stricted to a discussion of those rules. 

The chairman of the Steering Com- 
mittee for this course is Daniel S. 
Pearson, Miami. Other members of 
the committee are Phillip A. Hubbart, 
Miami; Judge Edward S. Klein, Mi- 
ami; Arnold D. Levine, Tampa; James 
M. Russ, Orlando; and Vernon W. 
Clark, Gainesville. These gentlemen 
not only planned the course but wrote 


Press clippings from all Florida publications 

of Legislative, Legal, Political trends at 

reasonable rates. For brochure, details. .. - 
FLORIDA CLIPPING SERVICE 

Box 10278 TAMPA 33609 831-0961 


CONTINUING LEGAL EDUCATION 


Preston W. DeMilly, 
Acting Director 


the speakers’ outlines appearing in 
the course literature. They merit 
much praise for their contribution to 
the Bar. 


Course Content 

The & x 10 looseleaf 3-ring viny] 
binder that will be given to those 
registering for the course will contain 
comprehensive outlines on The Func- 
tion and Conduct of Defense Coun- 
sel; From Investigation to Arrest; The 
Tools for Fact Finding; Controlling 
Publicity and Other Means of Ensur- 
ing Fair Trial; Suppression of the 
State's Case; Instructions to the Jury: 
and Helping the Convicted Client. 
Many forms will be included and 
several of the outlines contain invalu- 
able annotations of the decisions of 
the appellate courts of Florida. 

To be handed out to each registrant 
is a copy of the Florida Rules of 
Criminal Procedure now pending be- 
tore the Supreme Court. Other ma- 
terial will include a copy of the De- 
fender’s Newsletter, a pamphlet en- 
titled, “Defending the Unpopular 
Client,” by Howard R. Sacks and 
“Federal Administrative Agencies, 
Rules of Procedure,” a reprint of the 
appendix to Hannah v. Larche, 363 
U. S. 420, describing the rules of pro- 
cedure governing the investigative 
proceedings of a representative group 
of administrative agencies. 
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Course Schedule 
This course will be presented on: 


Date Location & Facility Local Bar Representatives 


March 31, 1967 Jacksonville, Hotel Roosevelt Fred H. Steffey, Jacksonville 


Pensacola, Escambia County William R. Davenport, 
Courthouse Pensacola 


April 7, 1967 Si. Petersburg, Stetson Law — Carroll J. Abernathy, 
School St. Petersburg 


Miami, Everglades Hotel Aaron A. Foosaner, Miami 


April 14, 1967 = West Palm Beach, George C. Michael Shalloway, 
Washington Hotel Lake Worth 


Orlando, First National Rom W. Powell, Winter Park 
Bank, Community Room 


Course Tuition 


Tuition for the course, including the course materials, is $12. Brochures 
with registration blanks will be mailed to each member of The Florida Bar. A 
blank is included below for your convenience. 


Register me for | Plan To Attend (check one only): 


FLORIDA DEFENSE OF . Jacksonville 
CRIMINAL ACTIONS 


Pensacola 

St. Petersburg 
Miami 

West Palm Beach 
Orlando 


Address 
The tuition is $12.00. Make checks pay- 


able to CONTINUING LEGAL EDUCATION 

and mail to Continuing Legal Education, 
ae — — The Florida Bar, Tallahassee, Florida 
City 32304. 


VOL. 41, NO. 3  ® MARCH, 1967 


~ 
i 
183 
| 


PLANT RELOCATION AND ITS PITFALLS 
It’s not what you do; it’s how you do it! 
There is in Florida many a non- 

union company that previously was 

unionized and previously was located 

“up north.” In the Miami area there is, 

for example, a substantial and pre- 

dominantly non-unionized garment in- 
dustry. These companies, due to the 
economic pressures existent in the 
garment industry 

previously found it 

necessary and = ad- 

vantageous to relo- 

cate out of northern 

locations to, among 

other places, Florida. 

No doubt there were 

substantial cost ad- 

vantages in the re- 

MINTZ location. This migra- 

tion to Florida has been, through the 
years, over the objection of the various 
unions, and has entailed certain legal 
risks dependent upon how, and w hy, 
the move took place. The legal issues 
involved have had recent stirring due 
to a decision of the National Labor 

Relations Board in the Garwin case. 

Specifically, and for the first time in 

such a case, the Board required that 

the relocated employer recognize and 
bargain with the union as the repre- 
sentative of employees at the Florida 


*Garwin Corporation, 153 N.L.R.B. #59 


(1965). 


Prepared for The Florida Bar by the 
Committee on Labor Relations, Paul A. 
Saad, Chairman; Herbert B. Mintz, Editor. 
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plant even though, in fact, the union 
did not represent a majority of the 
Florida plant employees. 


The Facts 

The employer manufactured 
women’s swim wear in its New York 
plant. Subsequent to the expiration of 
its collective bargaining contract, it 
discontinued its New York operations. 
A new company was incorporated in 
Florida and began manufacturing 
with some of the same supervisory 
employees and some of the same 
machines and equipment. The Board 
found that the Florida company was 
the alter ego of the New York com- 
pany and that the move to Florida 
was for the purpose of depriving the 
employees of their rights under the 
Act and avoiding dealing with the 
union representing a majority of them. 


The Discrimination Remedy 

As a remedy for the discriminatory 
discharge of the employees at the 
New York plant, the Board issued its 
usual remedy. It ordered the employer 
to offer the employees reinstatement 
in New York—if operations were re- 
sumed there—or in Miami with pay- 
ment of moving expenses for the em- 
ployees and their families. It also 
ordered back pay for the employees 
from the date of termination to the 
date they obtained — substantially 
equivalent employment. The Board 
denied the union’s request that the 
employer be ordered to return to the 
New York area. 
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The Bargaining Remedy 

In connection with remedying the 
bargaining violation, the Board de- 
parted from its past practice. The 
Board noted that in the past, it has not 
imposed an obligation to bargain at 
the new location until the union re- 
established its majority status. Upon 
re-examination of this policy, the 
Board concluded that the interests of 
the newly hired employees at the 
Florida plant must yield to the statu- 
tory objective of fashioning a mean- 
ingful remedy for the unfair labor 
practices. So the Board ordered the 
employer to bargain with the union at 
the Florida plant without requiring 
the union first to re-establish its ma- 
jority status. 

Anti-union Motive 

Several doctrines developed by the 
NLRB and the courts figure in the 
background of the Garwin case. First, 
there is the doctrine that an employer 
who closes down his plant, discharges 
the employees and moves to another 
location, violates the Act if his action 
is based, in whole or in part, on a 
desire to avoid bargaining with the 
union or to ret taliate against the em- 
ployees for their union activities. The 
crucial issue in such cases has been 
whether there was anti-union moti- 
vation. 
The Absolute Right 

The above doctrine, as applied to 
plant closures, was put to the test in 
the Darlington Manufacturing case.* 
Although claiming that the closing of 
the mill was caused by economic and 
financial factors, the company con- 
tended that it had an absolute right 
“to go out of business for whatever 
reason it may choose, and regardless 
of whether union animosity may have 


*Textile Workers v. Darlington Mfg. Co., 
58 L. R. R. M. 2657 (1965). 
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contributed to the decision.” The Su- 
preme Court accepted the company’s 
contention, but on a_ limited basis. 
The court held that an employer has 
an absolute right to terminate his 
entire business for any reason he 
chooses, including anti-union _ bias. 
But it added that an employer does 
not have a singular right to close a 
part of his business, to transfer work 
to another plant, or to open a new 
plant to replace a closed plant. 


Duty to Give Notice 

The Garwin case also involved a 
violation of the Fibreboard doctrine*® 
relating to the obligation of an em- 
ployer to give notice to the union and 
to bargain about even an economically 
motivated decision; e.g., to subcon- 
tract bargaining unit work; a doctrine 
later extended to a plant closure de- 
cision in the Royal Plating case.4 
Under this doctrine, the employer 
would have been required to bargain 
about the move (and the decision to 
move ) even if it had not been moti- 
vated by anti-union reasons. Stating 
the matter in other words, the Board, 
in Royal Plating, held that the com- 
pany violated the Act by failing to 
bargain about the economically moti- 
vated decision to close the plant. 


Court Review of Garwin 

The U.S. Court of Appeals for the 
District of Columbia refused enforce- 
ment of that part of the Board’s order 
requiring the employer to recognize 
and bargain with the union at the 
Florida plant without proof of ma- 
jority. The court stated that the 
Board always has been conceded wide 
discretion in fashioning remedies for 


*Fibreboard Paper Products Corp. v. 
N. L. R. B., 57 L. R. R. M. 2609 (1964). 

‘Royal Plating & Polishing Co., 592 L. R. 
R. M. 1141 (1965). 

‘local 57, I. L. G. W: U. v. N. L. Ro 
64 L. R. R. M. 2159 (1/11/67). 
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unfair labor practices, but the reme- 
dies must be such as to “effectuate 
the policies” of the Act. The court 
comments that the remedy fashioned 
by the Board imposes upon the Flor- 
ida employees a bargaining represen- 
tative without regard to their choice. 
Such an infringement of their rights, 
states the court, cannot be justified 
merely on the basis of being necessary 


to deprive the employer of the bene- 
fits of his wrongdoing. The court 
concludes, “In our view, the Board 


should not seek to ‘discipline’ the em- 
ployer at the expense of the new 
Florida employees. Such remedy is, 
on its face, arbitrary; the Board ought 
not rob Peter to punish Paul.” 

Supreme Court review is to be 
anticipated. 


Canon 6: Conflict of Interest —Lawyer - lobbyists 


ADVISORY OPINION NO. 67-5 


The Board of Governors of The 
Florida Bar has inquired whether a 
member of The Florida Bar who is a 
partner or associate of a member of 
the legislature may accept a retainer 
to perform lobbying services before 
the legislature. We are further re- 
quested to advise whether a fee shar- 
ing arrangement between the legisla- 
tor and his partner whereby the legis- 
lator would not participate in fees 
received for lobbying services, or an 
arrangement whereby the legislator 
would refrain from voting on matters 
of interest to the client paying such 
fees, would affect our answer to the 
basic inquiry. 

We conceive lobbying generally to 
be the making of representations to 
the members of a legislative body for 
the purpose of influencing considera- 
tion by such legislators ee pending or 
proposed legislation, compare United 
States v. Rumely, 345 U.S. 41, 97 
L.Ed., 770, 73 S.Ct. 543 (1953). We 
treat lobbying as an entirely legiti- 
mate activity in the democratic pro- 
cess, and do not intend by this opin- 
ion to lend weight to any of the 
unfavorable connotations sometimes 
sought to be engrafted upon this 
phrase. Indeed lobbying, so long as in 
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compliance with applicable law, 
seems to be sanctioned by the law of 
Florida, see Section 11.05, Florida 
Statutes 1965. We also emphasize 
that we deal with the precise ques- 
tion presented and do not deal with 
other questions sometimes allied to it, 
including appearances of legislators 
or their partners as counsel before 
public agencies. 

The question presented is not new. 
It has been considered by this and 
other committees rendering advisory 
opinions in the ethical field on pre- 
vious occasions. Two present mem- 
bers of this committee, however, 
question whether the inquiry is with- 
in our jurisdiction, inasmuch as in 
their view lobbying is not the prac- 
tice of law. The majority disagrees, 
believing that although lobbyi ing like 
many other activities may be leg ally 
performed by non-lawyers, a lawyer 
performing such activities may not 
evade the ethical requirements im- 
posed upon him as a member of the 
Bar. Indeed Canon 26 expressly pro- 
vides that professional advocacy be- 
fore legislative bodies shall be “upon 
the same principles of ethics which 
justify . . . appearance before the 
Courts.” 
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In Opinion 296 (August 1, 1959) 
the Committee on Professional Ethics 
of The American Bar Association 
held that a law firm may not accept 
employment to appear before legisla- 
tive committees while a member of 
the firm was serving in the legislature, 
even upon full disclosure of such 
representation, and even though the 
lawyer-legislator did not share in any 
fee received by the firm. This com- 
mittee in its Opinion 59-31 (April 11, 
1960) adhered completely to Opinion 
296. The reasoning of these opinions 
was obviously grounded in the in- 
herent conflict of interest in one 
member of a law partnership serving 
in the legislature, and the other argu- 
ing before the legislature with re- 
ference to the contents of proposed 
legislation, and further in the inabil- 
ity of the public to furnish any mean- 
ingful consent to such conflicting 
representation (see Canon 6). These 
opinions find support in the earlier 
Opinion 83 of the Michigan Commit- 
tee (July, 1944). 

Subsequent to our Opinion 59-3], 
the American Bar Association Com- 
mittee gave further consideration to 
the same problem in Opinion 306 
(May 26, 1962). It there concluded 
that, if there were constitutional or 
statutory provisions or legislative 
rules which expressly, or by neces- 
sary implication, recognized — the 
propriety of a lawyer appearing as 
a lobbyist before the legislature when 
a member of his firm was a member 
of the legislature, or where provision 
had been made permitting a member 
of the legislature to disqualify him- 
self from voting on or participating 
in the discussion of the matter in- 
volved, consent in effect had been 
given to such representation, thereby 
presumably meeting the consent re- 
quirements of Canon 6. The commit- 
tee then proceeded to construe a 
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provision of the Constitution of the 
State of Texas, reaching the conclu- 
sion that such provision permitted a 
member of the legislature to dis- 
qualify himself, thus constituting the 
requisite public consent. However, 
paradoxically, the committee also 
concluded that “such provisions were 
probably never intended to apply to 
the situation we now have under 
discussion.” 

We find no reason to recede from 
our former Opinion 59-31 on the 
basic question. There is an inescapa- 
ble conflict of interest involved which 
clearly would be violative of Canon 
6. Although the distinctions sought to 
be drawn in Opinion 306 of the 
American Bar Association Committee 
are apparently only of academic in- 
terest in Florida because no “con- 
sent” provision of the type there con- 
sidered has been brought to our at- 
tention as being in force in our state, 
we have no hesitancy in suggesting 
that in logic only a constitutional pro- 
vision clearly dealing with the pre- 
cise question should fairly be con- 
strued as public consent. Moreover, 
it seems that intentional disqualifica- 
tion of a legislator under most cir- 
cumstances is a positive disservice to 
his constituents. We also again con- 
clude, one member dissenting, that 
no sanctity is given to the arrange- 
ment if the legislator does not par- 
ticipate in the fees received for the 
lobbying services. Such arrangements 
are simply too subject to abuse by 
virtue of the flexibility inherent in 
the other financial dealings between 
partners. 

In summary, we conclude that it 
is violative of Canon 6 for a partner 
or associate of a member of the 
legislature to engage in lobbying 
activities before the legislature, its 
members or its committees. In our 
judgment this rule would apply even 
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though the lawyer-legislator did not 
participate in a fee for such service, 
and even though he disqualified him- 
self in voting on proposals of interest 
to the client for whom the lobbying 
services was rendered. In a few in- 
stances acceptance of our view may 
impose a hardship upon some mem- 
bers of the Bar who offer themselves 
for public service in the legislature. 
We trust our opinion will not oper- 
ate to reduce the interest of lawyers 
in such service, for we are immodest 
enough to believe that participation 
of lawyers is an indispensable ele- 
ment in legislative activity, and that 
our brethren who have so_partici- 
pated have in overwhelming measure 
brought honor to our profession. 
Nevertheless, we do not believe that 
the Canons can be relaxed for the sole 


purpose of accommodating hardship, 
particularly when the conflict of in- 
terest is so clear. Acceptance of such 
burden, if it be such, is presumably 
a necessary corollary of the accept- 
ance of the other satisfactions ema- 
nating from public service in the 
legislature. 
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Young Lawyers Section News 


Awards Committee Report 

In spite of overwhelming competi- 
tion from other Young Lawyers Sec- 
tions throughout the country, several 
of which are bigger and more opu- 
lently endowed, the Young Lawyers 
Section of The Florida Bar constantly 
ranks high in the American Bar As- 
sociation Award of Merit Competi- 
tion. Year after year, the work of the 
Young Lawyers Section of The Flor- 
ida Bar has been outstanding and the 
Young Lawyers of Florida enjoy a 
fine reputation nationally. 

The presentation of this year s 
award entry is headed by Jim Robin- 
son of West Palm Beach, who is work- 
ing feverishly to gather all the neces- 
sary data so that the Young Lawyers 
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of Florida wili be adequately repre- 
sented in this competition. 

The annual awards to the most out- 
standing past or present member of 
the Young Lawyers Section presents 
a difficult problem to the committee 
each year due to the abundance of 
outstanding past and present members 
who have contributed so much to the 
success of the Section. Information 
regarding several nominees is now 
being gathered so that the selection 
can be made in time for the presenta- 
tion of the award at the annual Flor- 
ida Bar Convention to be held 
Miami Beach this summer. 

Rosert G. Wor 
Chairman, Awards Committee 
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Gift Tax—interest—Free Loans To Chil- 
dren—Parents Not Taxable On The Use 
Value Of The Money 


Taxpayers made loans to their chil- 
dren. All loans were evidenced by the 
agreements of the debtors to repay 
the principal amount, without inter- 
est, on demand. All of the loans were 
bona fide. 

The Commissioner assessed a gift 
tax deficiency against the taxpayers 
=e “ee on the theory that 
they had made tax- 
able gifts to their 
children to the ex- 
tent of the value of 
the money which 
had been loaned. 
The value of the 
money was deter- 
mined by multiply- 

SCHWARTZ ing 3 1/2% by the 
average unpaid balance of the loans. 

The question before the court was 
one of first impression.' However, it 
was held that the taxpayers had not 
made any taxable gifts, since the tax- 
payers were under no duty to lend 
or otherwise invest their money. The 
right to interest must arise from an 


‘Johnson v. U. S.,_Fed. Supp.._, 66- 
USTC § 12,386 (N.D. Tex. 1966). 


Tax Law Notes are prepared for The Flor- 
ida Bar by the Committee on Education 
and Information of the Tax Section, Byron 
L. Sparber, chairman, Benjamin S. Schwartz, 
editor. 
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express or implied contractual obliga- 
tion or from statute. There was no 
express or statutory duty on the part 
of the children to pay interest to their 
parents. Neither was there an implied 
one, since it was the intention of all 
parties that no interest should be 
charged. 

Since the commissioner has deter- 
mined not to appeal this case, it ap- 
pears that this decision points up a 
method for avoiding the strict short- 
term trust rules. Of course, the draw- 
back in utilizing this technique to by- 
pass the 10-year term required of 
such trusts is that the lender is de- 
pendent upon the debtor — not a 
fiduciary—for repayment. However, in 
close family situations this new tool 
should prove to be a handy and flexi- 
ble device. 

Income Tax—Basis In Acquired Building 
Is Equal To Face Amount Of Mortgage 


Even Though Taxpayer Is Not Personally 
Liable 


Taxpayers negotiated to purchase 
a business building from an estate. 
They could not pay cash nor could 
they obtain conventional mortgage 
financing due to the building's age 
and condition, as well as its 72 out- 
standing building code violations. The 
parties reached an agreement whereby 
the taxpayers acquired title to the 
building and gave back a purchase 
money mortgage and note in the 
amount of $332,000. However, in the 
event of default the taxpayers were 
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not personally liable. Under the agree- 
ment the taxpayers were required to 
pay only a $10,000 down payment plus 
6% per annum on the balance. If the 
obligation was paid in full within 
three years, the purchase price was to 
be reduced; otherwise the taxpayers 
were given 99 years within which to 
pay off the balance of the note. 
Several years later the taxpayers were 
able to lease the entire building to one 
party. They used this lease as collater- 
al to obtain a conventional mortgage. 
Subsequently, the estate accepted 
$200,000 in full settlement of the pur- 
chase price. This amount was the only 
principal payment other than the 
original $10,000 down payment. 

The taxpayers treated their agree- 
ment with the estate as a purchase of 
the building. In the years prior to the 
final $200,000 payment they consid- 
ered the amount of the note and 
mortgage ($332,000) as the purchase 
price of the building, and therefore as 
the basis in determining their annual 
depreciation deduction. 

The commissioner contended that 
the purchase money mortgage was a 
nullity and that the $10,000 paid by 
the taxpayers was the cost of obtain- 
ing a 99-year lease and should there- 
fore be amortized over the term of the 
lease. He further contended that the 
taxpayers acquired only an option to 
purchase the building during the term 
of the lease. The commissioner theo- 
rized that since the taxpayers were not 
personally liable for the purchase 
price, no debt was created. Therefore, 
since depreciation is predicated upon 
investment—not ownership—in proper- 
ty, the depreciation deduction should 
inure only to those who would suffer 
an economic loss caused by wear and 
exhaustion of the property. 

Several years ago the United States 
Supreme Court held that the basis of 
inherited property was its value at the 
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date of death undiminished by a 


-mortgage with respect to which the 


taxpayer was not personally liable.? 
The commissioner, however, argued 
that a distinction existed between in- 
herited property, the basis of which is 
determined by the fair market value 
at the date of death of the former 
owner, and the instant case in which 
the basis is determined by the cost of 
purchasing the property. 

In holding for the taxpayers,? the 
court reasoned that the lack of per- 
sonal liability had little real signifi- 
cance since it was common business 
practice in mortgage financing of in- 
come—producing properties to limit 
liability to the property involved. Tax- 
payers who are personally liable 
for encumbrances on property should 
be allowed depreciation deductions 
offering competitive equality with tax- 
payers who are not personally liable 
encumbrances or taxpayers who own 
unencumbered property. Such a policy 
gives the taxpayer an advance credit 
for the amount of the mortgage. This 
appears to be reasonable since it can 
be assumed that a capital investment 
in the amount of the mortgage will 
eventually occur despite the absence 
of personal liability. 

The commissioner further  con- 
tended that no valid debt was created, 
since the principal was not due for 99 
years. However, it was clear that the 
parties never intended the 99-year 
lease to run its course, but even absent 
this factor a definite contractural obli- 
gation was created which had to be 
fulfilled by a definite date. Although 
the economic realities of the transac- 
tion would be the same whether it was 
characterized as a sale with a pur- 


Commissioner, 331  U.S.1 


“Manuel D. Mayerson, 47 TC 
(1966). 
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lease with an option to purchase at 
any time, the evidence was convincing 
that the parties intended a sale and 
mortgage, and the form of the transac- 
tion was consistent with this intent. 


Income Tax—Power To Direct Payment Of 
Trust Income To Wife Does Not Subject 
Husband To Tax Where Support 
Obligation Is Not Relieved 

Section 678 of the Internal Revenue 
Code treats a person as the owner of 
any portion of a testamentary or inter 
vivos trust and taxes him on the in- 
come therefrom, if he has the power 
to vest the corpus or income in him- 
self. If a person, in his capacity as 
trustee, has the power to apply the 
income from the trust in satisfaction 
of his legal obligation to support his 
family, he will be deemed to have the 
power to vest the income in himself. 
The income will be taxed to him but 
only to the extent it is actually ap- 
plied to satisfy his support obliga- 
tions. On the other hand, if a person 
who is not the trustee has the power 
to apply the income or corpus for the 
satisfaction of his legal obligations, he 
will be treated as the owner of the 
trust and will be taxed on the income 
therefrom even though he does not 
exercise his power.® 

In a recent case,® a testamentary 
trust conferred upon the decedent's 
son the power to direct the trustees 
to distribute income to the son’s wife. 
The son, in fact, had never exercised 
this power. Instead, the income had 
been accumulated in the trust, and 
the taxes had been paid by the 
trustees. 

The commissioner determined that 
the income was taxable to the son on 


‘Internal Revenue Code Section 678(c). 

*Treas. Reg. Sec. 1.678(a)-1(b). 

"Mesker v. U.S., __Fed. Supp. 
USTC § 9110 (E.D. Mo. 1967). 
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the theory that he had the power to 
have trust income applied for the 
satisfaction of his legal obligation to 
support his wife. 

The court found under local law 
that even if the son had exercised 
this power, he would not have been 
relieved of his obligation to support 
and maintain his wife. The language 
of the trust did not empower the son 
to apply income to discharge his legal 
obligations. The decedent did not in- 
tend to make a gift to the son; he in- 
tended to make a gift only to the 
daughter-in-law at the discretion of 
the son. 

It would appear that a similar re- 
sult would obtain under Florida law. 


Banker, Lawyer, Merchant, Chief? 


If you are not actively practicing law, 
chances are you are a banker, run a 
title or mortgage company, head an 
insurance company, or provide other 
services your legal training particularly 
qualifies you for. 

The best prospects for your business 
are your fellow members of the Bar! 
Direct your promotional message to 
your profession, to the people who 
make the decisions. 

You can advertise economically to 
the select readership of The Florida 
Bar Journal. 

Circulation now includes 10,200 law- 
yers, judges, state officials, newspaper 
editors, libraries and other interested 
persons. 


For advertising rates write 


The Florida Bar Journal 
Tallahassee, Florida 32304 
Telephone (904) 222-5286 


191 


— | 

5 


HELP... 


Conquer Cancer 


With one sentence in his will, your client can help 
tremendously in the fight to conquer Cancer. Today, 
Cancer victimizes one out of four Americans. Over 
the years, it strikes in two out of three American fami- 
lies. It kills two out of three of its victims. 


But, year by year, medical science and research 
advance toward the day when this dread disease will 
no longer threaten the lives of millions. 


Your client can help bring this day closer by in- 
cluding these few words in his will: 


“I give to the American Cancer Society, Flor- 
ida Division, Inc.* the sum of 
dollars, to be used for the general purposes 
of the Society.” 


Today, this legacy will be a gift of hope. Tomor- 
row, it could be a gift of life. 


What legacy could be more precious? 


For more information on how a legacy will help 
fight Cancer, contact the American Cancer Society 
Information Office in your area — or write to the... . 

AMERICAN CANCER SOCIETY 
Florida Division, Inc. 
2909 Bay-To-Bay Boulevard 


Tampa, Florida 33609 


* Persons wishing to name the Division of the Society as 
beneficiary should insert full, corporate title in the will. 
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REAL PROPERTY 
PROBATE and 
TRUST LA 


The Executive Council of the Real 
Property, Probate Trust Law Section 
took the following action at their 
January 21 meeting in Ponte Vedra 
Beach: 

1. Acknowledgments . . Certificate 
of Magistrate or Clerk in Lieu of 
Notary’s Seal . . A draft of an amend- 
ment to Sec. 695.03, F. S., which 
would eliminate the need of a notary’s 
seal was returned to the General Real 
Property Legislation Committee for 
redrafting to make the amendment 
apply only te out-of-state acknowl- 
edgments. 

2. Judgments . . . Recordation of 
Original in Official Records . . The 
draft of an amendment to Sec. 28.221 
(4), F. S.. which would add “original 
judgments and decrees” to that sec- 
tion, so that upon recordation they 
become liens on the real estate of the 
defendant in the county where re- 
corded was approved for submission 
to the Board of Governors of The 
Florida Bar for inclusion in their 
legislative program for the 1967 ses- 
sion. 

3. Joint Committee with Mortgage 
Bankers on Mortgage Foreclosure Pro- 
ceedings . . A draft of a bill which 
would authorize a power of sale in 
lieu of foreclosure of mortgages was 
accepted as the final draft of the 


Real Property News and Notes is edited 
by the Committee on Publications of the 
Real Property, Probate and Trust Law 
Section. 
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Section’s representatives of the com- 
mittee and was referred to the Mort- 
gage Foreclosure Proceedings Study 
Committee. 

4. Mortgage Foreclosure Proceed- 
ings Study Committee . . The chair- 
man appointed the following commit- 
tee: Frank D. Hall, chairman; John 
D. Brion, co-chairman; W. Henry 
Barber, Jr., William P. Owen, and 
James C. Truett. Gene Essner and 
Leslie D. Scharf will act ex-officio, 
and Professor Mandell Glicksberg was 
appointed advisor to the committee. 


5. Uniform Commercial Code Com- 
mittee . . The chairman appointed a 
committee to study the need for legis- 
lation to clarify or eliminate real prop- 
erty from the application of the 
Code, including fixtures. He appointed 
Gene Essner, chairman; Jules Arkin, 
William H. Adams III, A. Alston 
Fisher, Jr., James H. McKillop, and 
William P. Owen. 

6. Annual Institute at Bar Conven- 
tion . . The chairman reported that 
the institute program of the Section 
at the Bar Convention will be spon- 
sored jointly with the Tax Section and 
will be a play which includes all the 
steps required for preparing an estate 
tax return, commencing with the ex- 
ecution of the will. 

7. Chairman of Activities at Bar 
Convention The chairman ap- 
pointed Frank D. Hall as the Section’s 
representative to coordinate activities 
of the Section at the Bar Convention. 
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8. Condominiums on Leasehold Es- 
tates . . A request for the Section to 
consider legislation for permitting 
condominiums on leasehold estates 
was referred to the Committee on 
Condominiums. 

9. Nominating Committee . . Chair- 
man Hadlow appointed as the nom- 
inating committee for nominating a 
chairman-elect, William S. Turnbull, 
chairman; Boyd H. Anderson, Jr., and 
Joel R. Wells, Jr. 

10. Revision of Section 222.13, F. S. 

. The draft submitted by the com- 
mittee for amending that section of 
the Statutes, which provides insurance 
payable to the estate shall be part of 
the estate for all purposes, was ap- 
proved for submission to the Board 
of Governors as part of their legis- 
lative program for 1967. 

11. Probate Code Revision Com- 
mittee . . The chairman appointed a 
committee composed of John W. 
Prunty, chairman; Sherwood Spencer, 
co-chairman; Boyd H. Anderson, Jr., 
Harold R. Clark, Atwood Dunwody, 
Lyle D. Holcomb, Jr., James R. Lyle, 
Leslie D. Scharf and Judge Ray 
Ulmer to draft proposed legislation 
amending substantive law to conform 
with the proposed probate rules sub- 
mitted to the Supreme Court for 
adoption. 

12. Closing Standards Third 
Annual Assembly of Lawyers’ Title 
Guaranty Fund . . Mr. Turnbull re- 
ported the Section had been invited 
to conduct a Closing Standards In- 
stitute on March 4, 1967, at the Third 
Annual Assembly of Lawyers’ Title 
Guaranty Fund and requested permis- 
sion to do so, which permission was 
granted. 


Probate — Claims 


A claim against the estate of a de- 
cedent duly filed in the Probate Court 
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of Dade County in the amount of 
$8,050 was objected to by the person- 
al representative. Suit was instituted 
in the circuit court in which judg- 
ment was sought for the sum of $8,- 
000. Claimant then requested leave to 
file an amended complaint together 
with a motion to transfer the cause to 
the chancery side, in order to permit 
the court to impress a trust upon the 
estate and for other relief. The equi- 
table claim was asserted after the ex- 
piration of the time allowed for the 
filing of claims and such complaint 
was dismissed. Grayson v. Maeder, 


186 So.2d 796 (Fla. App. 1966). 


Mortgages — Witnesses 

Elderly Negroes who were unable 
to read or write contracted with 
Modern Improvement Co., Inc., for 
certain repairs and improvements to 
be made upon their home. The corpo- 
ration had the owners sign a note and 
mortgage on the property, which was 
accomplished by guiding the hands 
of the owners. The witnesses to the 
mortgage were employees, or agents, 
or officers of Modern Improvement 
Co., Inc. The mortgage was assigned 
and payments were made on the note 
for approximately three years until 
they ceased. In a forec losure proceed- 
ing, the owners asserted the defenses 
of fraud and that the witnesses were 
not proper and legal. The defense of 
fraud was without merit since they 
knew they were signing some type 
of obligation as evidenced by the 
payments made by them and, there- 
fore, they were negligent in not mak- 
ing some effort to inform themselves 
of the contents of the instruments. The 
mortgage did not show the interest of 
the witnesses on its face and, further- 
more, there is no requirement that 
such witnesses be disinterested. Ross 
v. Richter, 187 So.2d 653 (Fla. App. 
1966 ). 
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Banking — Joint Bank Accounts 

Husband. the surviving spouse, 
brought an action to impress a trust 
on several bank accounts established 
by his wife prior to her death in the 
names of her children. 

The $90,000 involved was held in 
nine separate joint bank accounts of 
the husband and wife in three separ- 
ate Florida banks. 
The wife withdrew 
Me the funds and de- 

" posited them in the 
accounts which are 
the subject matter 
of this suit in New 
York State. This ac- 
tion resulted in 
courts of New York 
State. 


ROSS 

In granting a summary judgment 
in part for the husband, the court first 
noted that the rights of the husband 
and wife in the joint Florida accounts 
must be determined according to Flor- 
ida law. In this respect, it is interest- 


Editor's Note: This column is edited this 
month by Howard P. Ross, St. Petersburg, 
on behalf of the Corporation, Banking and 
Business Law Committee, Davisson F. Dun- 
lap, Jacksonville, chairman. 
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ing to note that New York courts must 
take judicial notice of relevant com- 
mon and statutory law of a sister state 
even though it is not pleaded or 
proved. 

Applying Florida law, the court 
found that the nature of the interests 
in a joint bank account is to be gov- 
erned by the intent of the parties at 
the time the account is created. The 
court further noted that so long as 
the marriage is in existence, either 
party to the joint account can act for 
both so long as his actions are for the 
benefit of both parties. However, 
neither party may convert the account 
or part of it, in bad faith, into one 
severalty. In light of the foregoing the 
court found that the surviving joint 
tenant will be permitted to trace the 
funds withdrawn by the joint tenant 
without his knowledge or consent. 

In conclusion, the court found that 
notwithstanding any presumption at- 
taching to the joint account under 
Florida law or the defendant's posi- 
tion that these were merely conveni- 
ence accounts, once they were created 
they were limited to the mutual bene- 
fit of both parties and the wrongful 
withdrawal by the wife was a breach 
of her duty as a joint tenant, which 
duty is imposed regardless of the ini- 
tial intent in creating the accounts. 
Martens v. Bethel, et al- 273 N.Y.S. 2d 
137 (1966) (This opinion was fur- 
nished by Richard C. Cahn, Esq., 
Huntington, New York. ) 


Business Law — Novation 

The parties entered into a contract 
for the sale of a boat. After execution 
of the contract, a number of differ- 
ences arose between the parties relat- 
ing to repairs, condition of the vessel, 
time for repairs and other matters. 
The contract was dated January 18, 
1964. On May 5, 1964, a note and 
mortgage was executed and delivered 
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by buyer to the seller. The mortgage 
was duly recorded and the ship's 
documents properly endorsed. The 
mortgage and note did not follow the 
contract for sale with respect to the 
amount and terms of payments. 

A default occurred in the payments 
on the note and mortgage and this 
suit for foreclosure followed. The trial 
court found that the execution of the 
note and mortgage amounted to a 
novation and a settlement of the dif- 
ferences between the parties that had 
arisen over the contract for sale of the 
boat. The circuit court affirmed citing 
numerous cases. Easley v. Allen 367 


F.2d 361 (5 Cir. 1966). 


Business Law—Endorsements 

Plaintiff sued the endorsers on a 
promissory note. The maker's signa- 
ture was under seal but not the sig- 
natures of the endorsees. Defendants 
plead the five-year statute of limita- 
tion. Plaintiff sought to avoid the sta- 
tute by showing a partial performance 
by the maker within the five-year 
period. 

The court found that the contract 
of endorsement was a separate and 
distinct contract from that of the 
maker and therefore part performance 
by the maker would not toll the five 
year statute. The First National Bank 
of Live Oak v. Davis Case No. H-430, 
1 D.C.A. Opinion filed December 29, 
1966. 


Corporations—Foreign corporations— 
jurisdiction 

Plaintiff wife in a divorce action 
sought to make a number of corpora- 
tions parties defendant, seeking re- 
straining orders against the corpora- 
tions prohibiting the transfer of assets. 

The trial court granted motion to 
quash service of process on the for- 
eign corporations, and the plaintiff 
wife appealed claiming service of 
process under the “minimum contracts 
in Florida” or the “doing business in 
Florida” theories. 

The appellate court declined to 
consider these theories, stating that 
jurisdiction over foreign corporations 
is limited to instances that do not of- 
fend the due process requirement of 
the United States Constitution. The 
court then listed the first requirement 
which must be satisfied before it can 
be considered whether the corpora- 
tion is doing business. The alleged 
cause of action against the foreign 
corporation must arise out of an ob- 
ligation or cause connected with the 
activities of the foreign corporation 
in the State of Florida. In this case, 
the complaint failing to show such an 
obligation or cause of action, the 
court cannot reach the question of 
whether the foreign corporations were 
doing business. Manus v. Manus, et 
al., Case No. 363 4 D.C.A. Opinion 
filed December 30, 1966. 


RONALD M. DICK 
6655 12th Terrace North 
St. Petersburg, Florida 


HANDWRITING EXPERT 


Trained by and assumed practice of Harry M. Ashton, St. Petersburg, Florida. 
Member of Royal Canadian Mounted Police over nine years. In charge of Docu- 
ment Unit, Florida Sheriffs Bureau Crime Laboratory for six years and now re- 
tained as consultant. Extensive experience as expert witness in courts throughout 
Florida. Completely equipped laboratory for investigation of all problems involving 
handwriting, typewriting, alterations, inks, papers and miscellaneous document 
problems. Portable equipment for use in making examinations anywhere. Fellow, 
American Academy of Forensic Sciences. Associate, American Society of Ques- 
tioned Document Examiners. See Martindale-Hubbell. 


Telephone: 345-7005 
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News and Notes 


Lawyers’ Title Guaranty Fund 


Secretarial Seminar . Secretaries 
to Manatee County Fund members at- 
tended a seminar on the Preparation 
of Title Insurance Commitment and 
Policy Forms conducted by Fund 
Field Attorney John C. Manson of 
Bradenton on January 25. Following 
the color slide presentation and the 
workshop in which the secretaries ac- 
tually completed specimen forms in a 
hypothetical transaction, many of the 
girls agreed that the secretarial 
aspects of title assuring were not 
really as complicated as they had 
thought them to be before receiving 
a full explanation. Plans are in proc- 
ess for similar seminars in other areas. 


Realtor Meeting . . . The quarterly 
meeting of the Florida Association of 
Realtors was held in Orlando January 
5-6, 1967. Hewen A. Lasseter, form- 
erly Fund president, who remains on 
the Fund’s staff in an advisory capac- 
ity, attended portions of the Realtors’ 
quarterly meeting, especially those 
dealing with Realtor-lawyer relations. 


Third Annual Assembly . . . At this 
writing, Fund headquarters personnel 
are processing registrations received 
for the Fund Assembly scheduled for 
March 2-4 at Orlando. Several promi- 
nent speakers will be a part of the 
educational program, including John 
deLaittre of Washington, D. C., ex- 
ecutive vice president of the Mort- 
Bankers Association of America 
and a former member of the Federal 
Home Loan Bank Board; Jack Durant, 
chief of the Special Procedures Sec- 
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(By the staff of Lawyers’ Title Guaranty Fund) 


tion of the Jacksonville office of the 
Internal Revenue Service; Edward S. 
Jaffry of Tallahassee, legal assistant to 
the Secretary of State and Chesterfield 
H. Smith of Lakeland, chairman of 
Florida’s Constitution Revision Com- 
mission. An active ladies hospitality 
committee under the chairmanship of 
Mrs. Robert H. Threadgill has plan- 
ned an enjoyable program for the 
ladies in attendance. The ladies lunch- 
eon will feature Joe B. McCawley, a 
consultant in ethical hypnosis. Satur- 
day morning session of the assembly 
has been reserved for the Real Proper- 
ty, Probate and Trust Law Section of 
The Florida Bar, which will conduct 
a seminar on Uniform Closing Stand- 
ards and Uniform Purchase and Sales 
Contracts in Real Estate Transactions. 


Triennial Examination Ai. 
Herald, senior examiner of Florida’s 
Insurance Commissioner's office, com- 
menced the triennial examination of 
the Fund’s books and records on Janu- 
ary 23. Concurrently, the Fund's 
auditors are concluding their examina- 
tion as of December 31, 1966. As soon 
as it is available, the Fund’s con- 
densed balance sheet as of that date 
will be published in the Journal in ac- 
cordance with past practice. 


New Members Since Last Report: 


Stanley M. Ersoff, Miami 
Leonard Frishman, Coral Gables 
Franklin D. Kreutzer, Miami 
Merle Litman, Hollywood 

Sanford L. Muchnick, Hollywood 
Robert H. Schultz, Bradenton 


q 
| 
| 
: 


Mortgage Bankers 
Meeting Fund 
Title Attorney Rob- 
ert H. Threadgill 
was the speaker at 
the February meet- 
ing of the Mortgage 
Bankers Association 
of Central Florida 
held in Orlando. He 
THREADGILL discussed the new 
Federal Tax Lien Law (PL 89-719). 
Title Note by a Fund Attorney . . . 
Joint Tenancy with Right of Survivor- 
ship . . . Two individuals holding title 
as tenants in common conveyed the 
land, joined by their spouses, to them- 
selves as joint tenants with the right 
of survivorship. The title of the gran- 
tee from the survivor is questioned. 
There is no homestead question. In 
Andrews v. Andrews, 21 So.2d 205 
(Fla. 1945), the court stated: 
From the authorities we have examined it 
appears that there is one distinguishing 
feature of an estate in common; namely, 
“unity” of possession. In joint tenancy 
there are three additional “unities”; that 
is, the interests must be the same, must 
have originated in the identical convey- 
ance and must, therefore, have com- 
menced simultaneously. 


The problem of unities as applied to 
the facts does not seem to have been 


answered by the Florida courts. Fact- 
ually similar cases are annotated in 
44 A.L.R. 2d 595. In Forehand v. 
Peacock, 77 So0.2d 625 (Fla. 1955), a 
mother and daughter owned land as 
tenants in common and attempted to 
create a survivorship estate in the land 
by agreement. The court did not hold 
that the instrument was sufficient to 
create survivorship estate but 
decided the case on the grounds that 
one party had breached the agree- 
ment. The court did state “it was, 
nevertheless, sufficient to create an 
agreement between the parties not to 
partition the property and to vest title 
thereof in the survivor to said agree- 
ment.” The conveyance made for the 
purpose of creating the joint tenancy 
appears to possess the unities of pos- 
session, interest, and perhaps, the 
time, but the unity of title is uncer- 
tain. Apparently the unity of title is 
not met unless the interest of the joint 
tenants are originated by the convey- 
ance itself. Here, the grantees held 
title to the property prior to the con- 
veyance and, thus, their interest was 
not created by the conveyance to 
themselves as joint tenants with right 
of survivorship. Until the technical 
problem of “unities” under the facts 
has been resolved by the Florida 
courts, the title of such a grantee re- 
mains uncertain. 


74 Diary a must! 


Make yours THE FLORIDA LAWYERS DIARY & MANUAL 


® Reasonably priced at $10.85. 

® Your name embossed in gold on the 
front cover at no extra charge. 

® Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227 
Newark, N. J. 07101 


THE FLORIDA BAR JOURNAL 


4 


Encyclopaedia Britannica 


available at reduced price! 


Arrangements have been made with the Encyclopaedia Britannica for 
members of The Florida Bar to obtain the latest 24 volume heirloom 
edition on a group basis at a reduced price plus several other items at 
no extra cost. These extras, from which you may choose, include the 
15-volume Britannica Junior Encyclopaedia, or Webster’s Third New In- 
ternational Dictionary, the Britannica Atlas, the Britannica World Globe, 
and Home Study Guides or their College Preparatory Series. 


In addition to this, along with reduced price, Encyclopaedia Britannica 
is also extending its own ‘“‘book-club’’ plan with an important differ- 
ence. It is called the Book a Month Payment Plan. You receive all 24 
volumes at once, yet pay for just one book each month. 


If you are interested in this group cooperative plan, mail this coupon 


Encyclopaedia Britannica, Dept. 
425 N. Michigan Avenue, Chicago, Illinois 60611 


Gentlemen: Please send me, free and without obligation, your colorful Preview Booklet 
which pictures and describes the latest edition of Encyclopaedia Britannica in ful 
detail — and complete information on how | may obtain this magnificent set, direct 
from the publisher, through your exciting offer. 


(Please print) 


Signature 


- “(Valid only with your full signature here) 
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Circuit Court Judge Joe Eaton, 
Miami, was nominated F ebruary 3 for 
the judgeship of the Southern U.S. 
District Court and Ben Krentzman, 
Clearwater, was recommended as a 
federal judge in the State’s Middle 
District by Florida Senators Spessard 
Holland and George Smathers. 

Royce Agner of Perry, elected cir- 
cuit judge of the Third Judicial 
Circuit last November, will not take 
office until next November when he 
will have been a member of The 
Florida Bar for five years. In the 
meantime, Judge Randall H. Rowe, 
Madison, who was scheduled to re- 
tire in January, will serve until Agner 
can assume his duties. On January 19, 
the Third Judicial Circuit Bar Associa- 
tion held a dinner in honor of Judge 
Rowe at the Perry Elks Club. 

Venice Municipal Judge John J. 
Blair has submitted his resignation to 


Mayor Smyth D. Brohard and _ the - 


City Council. 

Murray A. Klein has been appointed 
associate judge for Sweetwater. Judge 
Klein formerly served on the Stadium 
Advisory Board for the City of Miami 
for five years. 


Sam Spector was sworm in as a 
judge of the First District Court of 
Appeal on January 3, in the courtroom 
of the First District Court of Appeal 
in Tallahassee. Florida Supreme Court 
Justice Richard W. Ervin adminis- 
tered the oath. 

Uriel Blount, Jr., was installed as 
the judge of the newly instituted 
Felony Court of Record in ceremonies 
January 3 at the courthouse in De- 
Land. The Volusia County Bar As- 
sociation presented him with a judicial 
robe. 

Chief Judge of the Fourth District 
Court of Appeal, Sherman N. Smith, 
Jr., was honored in a session of the 
court recently in the Vero Beach City 
Hall. Five plaques were presented to 
Smith, one from the Supreme Court 
and one from each of the four district 
courts of appeal. 

Former State Attorney William 
Frye III was sworn in as a circuit 
judge January 4 and was to sit for 
the first time on January 9 in his 
office on Okaloosa Island. 

Investiture ceremonies for Judge 
Vaughn J. Rudnick were scheduled in 
West Palm Beach January 10 in the 


Little Anne MacMillan is welcomed 
by former State Attorney Phil D. 
O'Connell at the investiture of her 
father, Judge Hugh MacMillan (left), 
as circuit judge in the Fifteenth 
Judicial Circuit, West Palm Beach. 
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Officers of the Civil and Criminal Court of Record Judges Association confer dur- 
ing their legislative conference January 12-14 in Fort Lauderdale. Seated center is 
President Robert J. O'Toole. Standing, left to right, are Secretary-Treasurer Hans G. 
Tanzler, Jr., President-elect John R. Blanton, and Vice-president Cecil R. Rosier. 


main Criminal Court of Record; for 
Judge Hugh McMillan on January 11 
in Circuit Court; and for Judge Wil- 
liam C. Williams January 12 in Pro- 
bate Court. Each ascended the bench 
of the respective court. 

The legislative conference of the 
Civil and Criminal Court of Record 
Judges Association combined speak- 
ers with discussion of proposed legis- 
lative bills January 12-14 in Fort 
Lauderdale. Fred Pettijohn, execu- 
tive editor of Fort Lauderdale News, 
spoke on the relationship between the 
judiciary and newspapers; William 
Kyle, Parole Commission, discussed 
sentencing; Assistant Attorney Gen- 
eral Wilson Wright talked about re- 
apportionment; State Attorney Rich- 
ard Gerstein discussed criminal prose- 
cution; and Harold Friedman brieted 
the judges on the Uniform Commer- 
cial Code. 

William L. Wadsworth was sworn 
in as judge of the Seventh Judicial 
Circuit in a ceremony January 4 in 
Palatka. The ceremony was performed 
at the Putnam County Courthouse 
under the sponsorship of the Putnam 
County Bar Association. 

Three newly-elected judges, Mark 
McGarry, Jr., Circuit Court; Douglas 
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Loeffler, Civil and Criminal Court of 
Record; and William Patterson, Circuit 
Court, were formally robed January 4 
at the county building in St. Peters- 
burg. Former Circuit Court Judge 
Victor O. Wehle administered the 
oaths. 

Woodie A. Liles, chief judge of the 
Second District Court of Appeal, Lake- 
land, was honored by Plant City 
Jaycees recently with the Good Gov- 
ernment Award. 

Fifty-five county judges and _ six 
juvenile judges attended the annual 
winter conference of the Florida 
County Judges Association in Fort 
Lauderdale January 11-14. President 
Joe Dan Trotman presided at the 
sessions which discussed constitution- 
al revision and other proposed legisla- 
tion. The next conference is tenta- 
tively scheduled the middle of July 
1967 in Miami Beach. 

At the Ramada Inn, Cocoa Beach, 
the Florida Council of Juvenile Court 
Judges met February 1-4 also to dis- 
cuss constitutional revision and legis- 
lation. A review of state agencies con- 
cerned with the welfare of juveniles, 
the national P.T.A. program, and 
appellate decisions concerning juve- 
niles were included on the program. 
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Local Bar Associations 

Richard R. Earle, Jr. talked on 
“Zoning—A Concept” at the February 
meeting of the St. Petersburg Bar 
Association. 

Leroy Collins was scheduled to be 
guest speaker at the Dade County 
Bar Association’s meeting on Janu- 
ary 23. 

The second in the series of legal 
seminars on “Law for the Layman” 
was presented by the Brevard County 
Bar Association January 17. Modera- 
tor was George Ritchie and the dis- 
cussion panel consisted of S$. Lindsey 
Holland, Jr.. E. Thom. Rumberger 
and Jackson O. Brownlee. 

J. B. Spence, Miami, addressed the 
Volusia County Bar Association Janu- 
ary 19 on “The Missouri Plan.” 

‘Over 200 persons attended the re- 
cent public forum sponsored by the 
Orange County Bar Association. 
Judge Richard B. Keating and Uni- 
versity of Miami Law Professor Phil- 
lip Heckerling discussed wills and 
probates. 

Travis A. Gresham, J]r., was recent- 
ly elected president of the Lee Coun- 
ty Bar Association. Robert T. Shafer 
is vice president and John Savage, 
secretary-treasurer. 

James J. Altman was recently in- 
stalled as president of the West Pasco 
Bar Association by Pasco County 
Judge William A. Seaver of Dade 
City. Other officers installed were 
Walter Hankinson, Jr., president- 


elect; Frederick Chase, Jr., vice presi- 
dent; 


Richard Williams, secretary. 
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and Jack McPherson, treasurer. All 
officers are from New Port Richey. 

The Orange County Bar Associa- 
tion on February ll gave a dinner 
honoring Chief Justice Campbell 
Thornal of the Florida Supreme 
Court, who lived in Orlando at the 
time of his appointment to the bench. 

More than 800 persons turned out 
at the Sarasota Municipal Auditorium 
for the 1967 Legal Forum presented 
by the Sarasota County Bar Associa- 
tion and the Herald-Tribune. On the 
panel of attorneys answering ques- 
tions were Russell D. Thomas, moder- 
ator; Wendcll F. Conlee, Curtis J. 
Timm, John R. Wood, Charles Early 
and Grissim H. Walker. 

Free legal service provided to in- 
digent persons by members of the 


Bill Colson, Miami, talked to 
the Bar Association of Tampa 
and Hillsborough County Feb- 
ruary 10 on “Civil Rights and 
Lawyers.” 
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The Sarasota Bar Associa- 
tion had President Fletcher 
G. Rush as guest speaker 
on January 19 to discuss 
problems and activities of 
The Florida Bar. He pre- 
sented certificates com- 
memorating their 50 years’ 
service to association mem- 
bers John Fite Robertson, 
Clarence J. Stokes, Sr., and 
Forrest Chapman. The hon- 
orees are pictured here 
with President Rush and 
John M. Scheb, president 
of the association. 


Bar Association of Indian River 
County is being increased, Robert 
Jackson, chairman of the Association’s 
legal aid committee, announced re- 
cently. Service provided previously 
was limited to office conferences, and 
will now be extended to include the 
conduct of litigation in some cases. 

At the annual meeting of the St. 
Johns County Bar Association, held 
on Friday, January 20, at the Caravan 
Motel, St. Augustine, election of offi- 
cers was held. Elected were: presi- 
dent, Richard G. Weinberg; vice 
president, Richard O. Watson; and 
secretary-treasurer, Paul L. Martz. 

Lee Jay Colling, past president of 
the Orange County Bar Association 
and the chairman of the local Govern- 
ment Study Commission, was sched- 
uled to address the Orange County 
Bar at its monthly luncheon meeting 
on Thursday, January 26. Colling was 
to present the Commission’s report 
and recommendations which are to 
be presented to the Florida State 
Legislature. 

The Gulf Beaches Bar Association 
elected new officers and directors at 
its monthly meeting in January. Elect- 
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ed were: president, Louis Wayman 
Wallace; vice president, Melvin E. 
Page, Jr.; secretary-treasurer, William 
R. Ryan; directors, R. M. Cargell and 
Louis Pitcher. 

Meeting jointly with the Florida 
Council of Bar Associations Presidents 
and officers of the Young Lawyer's 
Section on January 21 in Tampa, the 
Florida Association of Women Law- 
yers heard psychologist Elwyn W. 
Rasco explain how to recognize and 
cope with the mentally disturbed 
client. Women Lawyers’ President Ann 
B. Miller presided at a business ses- 
sion of her group prior to the joint 
luncheon, and Morison Buck and 
Josephine Howard Stafford led a meet- 
ing of the Council after lunch. Marvin 
Schild, president of the Homestead 
Bar Association, was elected chairman 
of the Council to fill the unexpired 
term of Robert F. McRoberts, Jr., 
Stuart, who moved to New York to 
become associated with Holiday 
Magic Cosmetics, Inc., as a master 
distributor. 

Partnerships and Associations 


C. DuBose Ausley and Charles Gra- 
ham Carothers have joined the law 
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More than 1,000 persons jammed the Christ Methodist Church in St. Petersburg when 
the St. Petersburg Bar Association and the Times presented the first in a series of public 
forums in January. The audience here heard a panel of lawyers talk about Medicare. 
Other forums covered property rights, wills and estates. (Photo by Pinellas Review.) 


partnership of Ausley, Ausley, Mc- 
Mullen, O'Bryan, Michaels and Mc- 


Gehee in Tallahassee. 

The Clearwater law firm of Baker 
and Whitson has announced the addi- 
tion of Richard L. Stewart as a part- 
ner, and the removal of its offices to 
305 South Garden Avenue. The firm 
will now be known as Baker, Whitson 
and Stewart, composed of Lee L. 


Baker, Ed S. Whitson, Jr., and Richard 
L. Stewart. 

J. Paul Jones, Jr., has joined the 
firm of Adams and Jones in Pahokee 
and Belle Glade. The newest attorney 
will maintain an office at 141 SE 
Avenue C, Belle Glade. 

The law firm of Snyder, Young & 
Stern announces the admission of 
Herbert W. Tannenbaum and Howard 


Secretary for 25 years! Joseph 
F. Miyares holds a plaque recog- 
nizing his service to the Bar As- 
sociation of Tampa and Hills- 
borough County just presented by 
retiring president, J. Rex Farrior 
Jr. (standing center). The Jan- 
uary 20 ceremony won the smil- 
ing approval of newly sworn pres- 
ident, David C. G. Kerr and Mrs. 
Kerr (seated). 
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Judge George E. Schulz adminis- 
ters the oath to new Miami 
Beach Bar Association President 
Jay Dermer at a recent installa- 
tion banquet. 


J. Feinberg as partners in the firm in 
North Miami Beach. The firm name 
will remain unchanged. 

The law firm of Hoffman & St. Jean 
announces that Eugene J. Howard has 
become associated with the firm at 
Miami Beach. 

The law firm of Langston & Massey, 
Lakeland, announces the change in 
the firm name to Langston, Massey 
& Williams and that Thomas L. 
Clarke, Jr., has become a member of 
the firm. The firm now consists of 
B. J. Langston, M. Craig Massey, 
David J. Williams, and Thomas L. 


Young Lawyers Section of the 
Dade County Bar Association in- 
vited senior members to a first 
annual joint meeting in January 
to hear former Governor LeRoy 
Collins. Young Lawyers President 
Talbot D’Alemberte is seated 
next to Collins. Other recent 
speakers at the monthly Young 
Lawyers meetings have included 
Secretary of State Tom Adams 
and Governor Claude Kirk, Jr. 
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Clarke, Jr. Jerry A. DeVane continues 
as an associate of the firm. 

Greene and Kennelly, Jacksonville, 
announces that Frank R. Stockton, 


former executive assistant to Governor 
Haydon Burns, has become a member 
of the firm and that the new firm 
name will be Greene, Kennelly and 
Stockton. 

P. B. Howell, Jr.. and Daniel C. 
McCormic have formed a partnership 


under the name of Howell & McCor- 
mic, with offices at 209 N. 3rd Street, 
Leesburg, and 302 N. Main Street, 
Wildwood. 
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The law firm of Dixon, DeJarnette, 
Bradford, Williams, McKay & Kim- 
brell, Miami, announces that Paul A. 
Carlson has become a partner in the 
firm and that James H. Walsh, Barry 
G. Seidel, DeBlois Milledge, Jr., 
James O. Murphy, Jr., Dennis G. King 
and Walter S. Holland have become 
associates. 

Walter G. Ramseur, Joseph W. 
Bradham, Jr., James R. Lyle and 
Chester L. Skipper announce the for- 
mation of a partnership for the gen- 
eral practice of law with William C. 
Cramer under the firm name of Ram- 
seur, Bradham, Lyle, Skipper & Cra- 
mer. Associates of the firm are Wil- 


Officers of the Florida Association 
of Women Lawyers confer during 
a meeting in Tampa on January 
21. Judge Mattie Belle Davis, 
Dade Metropolitan Court and 
past president of the National 
Association, is pictured (left to 
right) with President Ann B. 
Miller, Tampa; Vice President 
Adele T. Weaver, Miami Beach; 
and Past President Phyllis Sham- 
panier, Miami. 


The St. Johns County Bar Associa- 
tion is headed this year by Richard 
G. Weinberg, president; Richard O. 
Watson, vice president; and Paul L. 
Martz, secretary-treasurer (left to 
right). The annual election was held 
January 20 in St. Augustine. 


liam Duane Wood III, H. Shelton 
Philips and William J. Burmeister. 
Offices are located at 699 First Avenue 
North and 401 Security Federal Build- 
ing, St. Petersburg. 

The law firm of Beverly and Moyle, 
West Palm Beach, announces that 
effective January 1, John A. Gentry III 
and Daniel H. Jones became mem- 
bers of the firm and that the firm 
name will hereafter be Beverly, 
Moyle, Gentry and Jones. 

The firm of Ervin, Pennington, Varn 
& Jacobs announces that F. Perry 
Odom has become a partner and that 
the firm will continue in the general 
practice of law under the same name 
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at 305 South Gadsden Street, Talla- 
hassee. 

Rogers, Towers, Bailey, Jones & 
Gay, Jacksonville, announces that 
David M. Foster, James M. McLean, 
Bette T. Miller, Fred M. Ringel and 
Robert S. Smith, formerly associates, 
have become members of the firm. 

Harry M. Rosen and Ronald Rosen 
announce the formation of Rosen & 
Rosen with offices at 6244 Hallandale 
Beach Boulevard, Hollywood. 

Joseph A. Varon and Morton J. 
Perlin of Hollywood, together with 
Steadman S. Stahl, Jr., of Ft. Lauder- 
dale, announce the formation of a 
partnership for the general practice 
of law under the firm name of Varon, 
Stahl and Perlin. Offices are at Court 
House Square Building, 200 Southeast 
Sixth Street, Ft. Lauderdale, and 2432 
Hollywood Boulevard, Hollywood. 
Steven Loveland and Leroy H. Moe 
are associated with the firm. 

The law firm of Quinton and Leib 
announces that Robert L. Parks and 
John K. Aurell have become partners. 
The firm will be known as Quinton, 
Leib, Parks & Aurell with offices at 
186 Southwest 13th Street, Miami. 

Effective December 19, 1966, 
Charles A. Simmons commenced work 
as an associate in the Tax Section of 
Royall, Koegel & Rogers. The firm is 
now located at Two Hundred Park 
Avenue, New York, New York, under 
the name of Royall, Koegel, Rogers 
& Wells. 

Evans, Thomas & Boylston an- 
nounces that effective January 1, 
1967. Robert M. Johnson became a 
partner in the firm, which will con- 
tinue the general practice of law 
under the name Evans, Thomas, Boyl- 
ston & Johnson at 701 Palmer Bank 
Building, Sarasota. 

Tully Scott and Don C. Sinclair an- 
nounce the formation of a partnership 
for the general practice of law under 
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the firm name of Scott & Sinclair with 
offices at 227 Datura Street, West 
Palm Beach. 

The law firm of Parker, Foster and 
Madigan announces that Seymour H. 
Rowland, Jr., Julius F. Parker, Jr., 
and J. Klein Wigginton have become 
partners in the firm, which will con- 
tinue the general practice of law 
under the firm name of Parker, Foster 
and Madigan with offices in the Brock 
Building, Tallahassee. 

E. T. Dick Hunter announces the 
association of Wilson C. Atkinson III 
in his firm. Offices are located at 1926 
Tyler Street, Hollywood. 

Ben Lindsey, recently appointed 
judge of Taylor County, announces 
the formation of a partnership with 
Don Dansby, effective December 19, 
1966. The firm, Lindsey and Dansby, 
is also counsel for the Taylor County 
School Board. 


OMPLETE 
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Minutes, or blank sheets, ————— 
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John M. McCarty and Devitt J. 
Adams announce the formation of a 
partnership for the practice of law 
under the firm name of McCarty and 
Adams with offices at Ft. Pierce. 

The firm of Miller, Cone, Owen, 
Wagner & Nugent announces that 
A. H. Frier and Larry Klein have be- 
come new members of the firm and 
James P. O'Flarity has become an 
associate. The new firm name will be 
Miller, Cone, Owen, Wagner, Nugent 
& Johnson with offices at 507 North 
Olive Avenue, West Palm Beach. 

William D. Ryals has joined the 
firm of Lazonby, Dell, Graham, Will- 
cox and Barber as an associate in 
Gainesville. 

Murray Kanetsky, formerly an as- 
sociate in the law firm of Boone, 
Hazen and Isphording, is now a 
partner. Albert E. Buschman, Jr., has 
been named associate. The other mem- 
bers of the firm are E. G. (Dan) 
Boone, T. Lamar Hazen, Jr., and 
Roger O. Isphording. The law firm 
has its offices in the Florida Power 
and Light Company Building on West 
Miami Avenue, Venice. 

Jared M. Billings and Willard D. 
Frederick, Jr., formerly practicing law 
under the firm name of Billings and 
Frederick, wish to announce that 
E. Thom Rumberger has become a 
member of the firm. The firm name is 
now Billings, Frederick and Rum- 
berger with offices at 90 East Living- 
ston Street, Orlando and 1495 Harbor 
City Boulevard, Eau Gallie. 

The law firm of Ross, Norman & 
Cory, Ft. Lauderdale, announces that 


Samuel Benson has become associated 
with the firm. 

Benjamin K. Phipps and David 
Linn announce the formation of a 
partnership under the firm name of 
Phipps and Linn with offices at 110 
West Pensacola Street, Tallahassee. 

As of March 1, J. B. Spence, R. W. 
Payne, Jr., and Richard S. Masington 
announce that they have formed a 
partnership for the practice of law 
under the firm name of Spence, 
Payne & Masington in the City Na- 
tional Bank Building, Suite 801, 
Miami. 

Office Openings and Removals 

Francis Marion, formerly associated 
with Pat Kelley at 1454 Highland 
Avenue, Eau Gallie, announces the 
removal of his office to 337 Fifth 
Avenue, Indialantic. 

Leland B. Shaw has announced the 
opening of a law office at 116 S. Bay 
Street, Bunnell. 

Harold Stephens has set up his law 
office in the Arcade Building on U. S. 
10 at Crystal River. Stephens was 
formerly associated with Larkin, Lar- 
kin and Goodson of Dade City. 

Taylor, Brion, Buker, Hames & 
Greene announces the relocation of 
their law offices to 1451 Brickell 
Avenue, Miami, Florida 33131. 

Herbert F. Krensky announces the 
relocation of his office from the Dun- 
dee Building, 20 S. E. First Avenue, 
Miami, to the Plaza Building, Suite 
421, 245 S. E. First Street, Miami. 

The partnership of Cutler & Efron- 
son has been dissolved and A. Budd 
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Cutler has removed his offices to 
Suite 300 DuPont Plaza Center, 
Miami. 

Hubert W. Williams announces the 
opening of his offices at 419 Rutland 
Building, Orlando. 

William A. Norris, Jr., announces 
his withdrawal from the firm of Storey 
and Norris effective January 1 and 
the opening of his office for the gen- 
eral practice of law at 670 West Main 
Street, Bartow. 

Coakley Taylor announces the re- 
location of his office to 1004 American 
Heritage Life Building, Jacksonville. 

Anthony F. Paterna has recently 
moved into new offices at Suite 430, 
1393 S. W. First Street, Miami. 

William H. Green has recently re- 
located his offices now located at 605 
South Ridgewood Avenue, Daytona 
Beach. 

Henry M. Cain announces the re- 
moval of his office to 1393 S. W. First 
Street, Suite 430, Miami. 


Murray M. Wadsworth announces 
the opening of his offices for the 
general practice of law at Suite 501, 
Midyette-Moor Building, Tallahassee. 


Effective February 7, Robert P. 
Renfrow is opening his law offices at 
4154 Central Avenue, St. Petersburg. 

Fredrick L. Rice on February 1 
opened his office for the general prac- 
tice of law at 921 Florida Title Build- 
ing, 110 West Forsyth Street, Jackson- 
ville. 

Murray M. Wadsworth, formerly 
assistant United States attorney for 
the Northern District of Florida, an- 


nounces the opening of his offices for 
the general practice of law at 501 
Midyette-Moor Building, Tallahassee. 

Gerald D. Gay and Elwood Phillips 
announce the removal of their offices 
to the Citizens National Bank Build- 
ing, Orlando. 

John Montgomery Greene, a mem- 
ber of the law firm of Greene, Ayres, 
Swigert and Cluster for the past 16 
years, has left the firm to open an 
office of his own. Greene is now lo- 
cated in his new office on the second 
floor of the Legal Center, Orlando. 

Ronald K. Cacciatore has opened 
his office for the general practice of 
ing, Suite 216, 305 Morgan Street, 
law at the Stovall Professional Build- 
Tampa. 

Other News of Interest 

At a meeting of the Defense Re- 
search Institute in Dorado, Puerto 
Rico, Maxwell W. Wells was elected 
Orlando’s area chairman; Baya M. 


‘Harrison, Jr., as St. Petersburg’s area 


chairman; and Thomas A. Clark was 
re-elected as Tampa’s chairman. 

Edgar G. Hamilton was sworm in 
January 3 in ceremonies in the U. S. 
District Court at Miami as U. S. 
Commissioner. 

William H. Namack III, Bradenton, 
has been elected a governing member 
of The Arthritis Foundation for 1966- 
67, according to an announcement 
made by Dr. William S. Clark, presi- 
dent of the national foundation. 

Robert D. Sumner was hired as 
county attorney after the Pasco 
County Commission accepted the res- 
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ignation of William B. Goodson. 
Goodson has joined the newly formed 
Tampa firm of Whitaker, Rigau, Good- 
son and Garcia. 

Former Circuit Court Judge Victor 
O. Wehle recently spoke to some 75 
doctors and lawyers at a three-day 
series of lectures and discussion on 
“The Doctor and the Law” in St. 
Petersburg. The session was sponsored 
by the Institute of Postgraduate Medi- 
cal Education of the Mound Park 
Hospital Foundation. 

Miami's five federal court judges 
have named J. Edward Houston, Ft. 

Lauderdale, as full-time referee in 
bankruptcy, Houston will begin his 
new duties July 1. 

J. Thomas Gurney, Sr., of Orlando, 
a past president of the Bar of Florida, 
was featured speaker at the January 
meeting of the Clearwater Branch of 
the American Association of Univer- 
sity Women. His topic, “When the 
South Wind Blew Softly,” took his 
listeners back to the days of Paul in 
Rome. He compared conditions there 
at that time with sociological, eco- 
nomic and philosophical conditions 
of the United States today. 

The West Palm Beach law firm of 
Jones, Adams, Paine and Foster was 
named county attorney by commis- 
sioners to succeed He nry Lilienthal 
on February 1. The firm is comprised 
of Col. R. Bruce Jones, Samuel Adams, 
James C. Paine and William A. Foster, 
with offices in the Flagler Court 
Building. 

Mrs. Herberta Ann Leonardy of 
Coral Gables, dean of Florida parlia- 
mentarians, was to be in Gainesville 


January 10-13 to conduct an institute 
on parliamentary procedure at the 
First Presbyterian Church parlor. 

Clarence L. McKaig of Sarasota 
has been named to the board of direc- 
tors of the Southern Scholarship and 
Research Foundation, Inc. 

Fellow employees held a farewell 
party for John P. Mack on December 
29 upon his retirement after 291/2 
years of service with the State of 
Florida. He had been legal advisor 
for the State Insurance Department 
since 1950. 

Gene Moore III was selected by a 
panel of the Boynton Beach Star as 
“Man of the Year—1966.” Moore is 
city attorney for Boynton Beach. 

Justin C. Montgomery, a member 
of the Jacksonville Beach City Coun- 
cil and a former mayor of the resort 
city, was appointe d to the Duval 
County Budget Commission Decem- 
ber 26 by Governor Haydon Burns. 

Eugene Eastmoore, Palatka, was to 
formally assume his duties as lieu- 
tenant governor of Division 18 at the 
mid-winter meeting of Florida Ki- 
wanis Clubs the weekend of January 
7-8 in Clearwater. 

Henry S. Toland is the new presi- 
dent of Exchange National Bank in 
Tampa. Toland succeeds G. R. ( Dick) 
Griffin, who was named chairman of 
the board, succeeding Peter O. Knight, 
Jr. The latter was named to the 
chairmanship of the executive com- 
mittee. 

Raymond A. Argyros, Dunedin, was 
recently elected Exalted Ruler ot 
Dunedin Lodge No. 2275 Benevolent 
and Protective Order of Elks. 
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Pasco School Board members hon- 
ored their attorney, George C. Dayton, 
January 10 with a tea in the court- 
house in Dade City in recognition of 
his long tenure of service, dating back 
to 1937 when he began at $5 per 
month. 

Edwin I. Ford was seated January 9 
as town attorney to Belleair Bluffs, 
replacing Barry Williams who re- 
signed. 

On January 3, Roger Harper was 
administered the oath of office of 
state attorney of Broward County’s 
17th Judicial Circuit. He is the 
county's first Republican state attor- 
ney. 

Lewis Kapner recently spoke before 
the Municipal Judge’s Association of 
Palm Beach County on “The Miranda 
Decision as it Applies to Municipal 
Courts.” 

St. Petersburg Legal Secretaries are 
holding a series of workshops at the 
dates and on the topics listed below: 
February 21—Negotiable Instruments, 
Richard A. Metz; February 28—Serv- 
ices of Trust Department, William J. 
Moody; March 21—Medicare, Wilson 
Malcolm Chopening. 

Joe Garcia, Tampa, has been ap- 
pointed by the Hillsborough legisla- 
tive delegation as attorney for prep- 
aration of local bills in the 1967 
session in Tallahassee. 

Benjamin G. Parks, senior member 
of the Naples law firm of Parks, 
Emerson, Treadwell & Elkins, has 
been elected a Fellow of The Ameri- 
can College of Probate Counsel. 

Evans Crary, Jr., Stuart, was prin- 
cipal speaker for the installation din- 
ner of the Democratic Women’s Club 
of Martin County on January 27. 

Rowan J. Helferty, Jr., Dunedin, 
was recently appointed Dunedin city 
prosecuting attorney. 

James E. Joanos was named reci- 
pient of the 1967 Distinguished Award 
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from local Jaycees in Tallahassee 
which resulted in his later designation 
as one of Florida’s five outstanding 
young men. 

Sherwin P. Simmons, a visiting pro- 
fessor at Stetson University’s College 
of Law in St. Petersburg, has re- 
ceived the Treasure City (Tampa) 
Junior Chamber of Commerce 1967 
Distinguished Service Award. 

Chesterfield H. Smith spoke to the 
Tallahassee Junior League and to the 
St. Petersburg Bar Association, meet- 
ing jointly with the Kiwanis Club, in 
January on constitution revision. Smith 
is chairman of the Florida Constitu- 
tion Revision Commission. 

William H. Stafford, Jr., Pensacola, 
was named state attorney for Escam- 
bia, Santa Rosa and Okaloosa counties 
in an announcement by Governor 
Claude Kirk on January 16. He re- 


a 


Corporation Service Co. 


Why 
do more 
companies 
incorporate in 


DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Attorneys — for free digest 
of law, precedents, 
forms, write i 


CORPORATION 
SERVICE 
co. Wilmington, 
» Market St. Delaware 


Es 
Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 


2 
4 
3 
j 
| 
3 
: 
211 


places William Frye III, who recently 
became circuit judge. 

Members of the Broward County 
Bar Association heard Justice Stephen 
C. O'Connell, a member of the Flor- 
ida Constitution Revision Commission, 
discuss the proposed new constitution 
during their meeting on February 23 
in Fort Lauderdale. Also attending 
the meeting were the South Broward 
Bar Association and the Estate Plan- 
ning Council. 

Comptroller Fred O. Dickinson, Jr., 
was guest speaker at the February 20 
meeting of the Dade County Bar As- 
sociation. President Robert L. Flot yd 
announced that the new Dade Coun- 
ty Bar Building is near completion 
and will be dedicated during The 
Florida Bar convention June 21-24. 
M. Lewis Hall, Jr., will be in charge 
of dedication arrangements. 

Speaking about NATO and _ the 
U. S. Air Force in defense of Western 
Europe, Nelson M. Harris, Jr., an Air 
Force Reserve Lieutenant Colonel, 
appeared before the Jacksonville Bar 
Association at its February 16 meet- 
ing. Lawyer Harris was one of 14 
officers selected to participate in a 
tour to observe Air Force operations 
in Europe last year. 

The Jacksonville Bar Association 
honored two of its members, J. W. 
Harrell and Harry W. Reinstine, by 
presenting certificates at the meeting 
in recognition of 50 years or more 
service as members of the Bar. 

Women students in the University 
of Florida College of Law were 
guests of Phi Delta Delta, women’s 
legal honorary, in Tallahassee on Feb- 
ruary 8. Delphine Strickland, prov- 
ince director for the southeastern 
states, and other Tallahassee mem- 
bers of the organization were host- 
esses as the students listened to hear- 
ings in the Supreme Court during the 
morning and attended the luncheon 
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meeting of the Florida Government 
Bar Association at noon. There they 
heard Judge Hugh Taylor talk on 
constitutional revision. 

The Miami Beach Bar Association 
adopted a resolution of appreciation 
honoring its immediate past presi- 
dent, Leonard Rivkind, at its Febru- 
ary 13 meeting. The resolution stated 
that membership in the association 
had increased during his term in of- 
fice. Guest speakers at the meeting 
were State Senator Robert Shevin, 
who discussed the outlook for the 
Legislature, and Representative Mar- 
shall Harris, who talked on “First 
Impressions.” 

Miss Minnette Massey, professor of 
law at the University of Miami, talked 
to the Coral Gables Bar Association 
on February 13 on “Third Party Prac- 
tice and New Rule C hanges.” 

Law Inc., a project to provide ade- 
quate legal services for Hillsborough 
County residents who cannot afford a 
private attorney, received approval 
January 27 of its request for $116,000 
in funds from the Office of Economic 
Opportunity. Owen Rice, Jr., who 
headed a Tampa-Hillsborough Coun- 
ty Bar Association committee that 
drafted the program last year, said 
no definite starting date has been set. 

Dr. Ben Sheppard, former Dade 
County juvenile judge, has opened a 
medical office in Coral Gables. He re- 
cently completed a course at the 
Menninger Clinic in Topeka, Kansas. 
His office will be at 266 Palermo 
Avenue. 

Merritt Powell was appointed as- 
sistant city attorney and Walter Snell 
was appointed city judge pro tem 
February 1 by the Daytona Beach 
City Commission. Powell fills a va- 
cancy left when Richard Kane re- 
signed to accept a staff position with 
Volusia County Legal Aid Services, 
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Inc. Snell fills the vacancy left by the 
death of Judge John S. Byington. 

Public Defender Joe Spicola, Jr., 
Tampa, January 27 named Ray Ta- 
margo, Jr. to fill the vacancy created 
by the resignation of Assistant Public 
Defender Marcus Wilkinson _ III. 
Wilkinson resigned so that he might 
devote more time to his private law 
firm. 

Stephen J. Avrach, Miami Beach, 
was appointed as assistant city attor- 
ney January 30 by City Attorney Joe 
Wanick. Avrach will fill a vacancy 
created by Murray Goodman's ap- 
pointment to an associate judgeship 
of municipal court. 

The law firm of Toole, Booth, Tay- 
lor and Moseley announces that a for- 
mer partner, Henry F. Martin, Jr., re- 
signed from the firm, effective Janu- 
ary 30, 1967, to accept an appoint- 
ment as circuit judge for the Fourth 
Judicial Circuit. Clark W. Toole, Jr., 
Edward M. Booth, Neil C. Taylor 
and James F. Moseley will continue 
to practice law under the above listed 
name with offices at Suite 704, Flor- 
ida Theatre Building, Jacksonville. 
George D. Gabel, Jr., returned on 
January | to the firm from military 
service. 

Royall P. Terry, Jr., has resigned 
from the office of the State Attorney, 
Eleventh Judicial Circuit, effective 
February 1, to become associated 
with the law firm of Terry, McKee & 
Stephens at 1040 City National Bank 
Building, Miami. 

Ira L. Dubitsty is no longer in the 
Coast Guard. He is now with the 
State Attorney's Office in Miami. 


EXPERIENCED tax attorney, 34. I.R.S. 
and private practice. LL.M. (Taxation) 
candidate June. Foreign income and 
S.E.C, studies. New York for interviews. 
Florida Bar. $16,000 or comparable. 
Box 20, Florida Bar Journal. 
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FOR SALE: ALR 2d complete, ALR 3d, 
Volumes 1-10, up-to-date, including all 
indexes, digests, Later Case Service, 
and Quick Index. Best offer over $600. 
Write P. O. Box 12811, St. Petersburg, 
Florida 33733, or call St. Petersburg, 
896-0027. 


FREE DIRECTORY of lawyers. The 
eighty-eighth annual edition of CAMP- 
BELL’S LIST will be sent absolutely 
free of charge to any lawyer request- 
ing it on his professional letterhead. It 
lists recommended counsel! in all fifty 
states and many foreign countries. 
Write: Campbell’s List, Inc., Campbell 
Building, Maitland, Florida 32751. 


PLAINTIFF’S firm has opening for law- 
yer who wants to do trial work, would 
prefer some experience if possible. Call 
Gainesville, Florida, 376-4673. 


FOR SALE: Complete Southern Digest, 
70 Volumes, including 1966 pocket 
parts $150; ALR 1-175, ALR 2d 1-63, 
$475; both sets $600. Write 211 South 
Main Street, Ocala, Florida. 


LAWYER, age 52, member Federation 
Insurance Counsel and Society of Trial 
Lawyers who has specialized in negli- 
gence jury trial work for 20 years, 
wishes to move to Florida and become 
part of firm which does large amount of 
jury trial work for insurance companies. 
Now local counsel for more than 20 
casualty and life insurance companies 
including the world’s largest of each. 
Extensive criminal defense experience. 
Admitted to Florida Bar 1967. Reason 
for desiring change is personal, not 
financial. Write Box 19, Florida Bar 
Journal. 


COMPLETE law library, including but 
not limited to Fla.Jur., F.S.A., Fla.Dig., 
So.Rep. Ist & 2d, U.S.C.A., W & P, 
C.J.S. Will sell in its entirety. Contact 
Tom Clark 228-7371, P. O. Box 3239, 
Tampa, Florida. 


ATTORNEY, businessman, age 32. 
Member Florida, R.I. bars. Graduated 
number six Boston College Law School. 
On Law Review. Five years experience 
general practice, three years experi- 
ence import, distribution field. Seeks 
growth opportunity in either business 
or law or combination. Write Box 21, 
Florida Bar Journal. 


SOUTHWIDE LAWYERS AND 
PHYSICIANS CONFERENCE 

The Lake Junaluska Assembly, Inc., of the 
Methodist Church’s Southeastern Jurisdiction 
will hold its Seventh Southwide Annual 
Conference of Lawyers and Doctors August 
9 through 13 at Lake Junaluska, North Caro- 
lina. Doctors and attorneys in the nine states 
of the Southeastern Jurisdiction (Alabama, 
Florida, Georgia, Kentucky, Mississippi, 
North Carolina, South Carolina, Tennessee 
and Virginia) are invited to attend the 
Southwide Lawyers and Physicians Confer- 
ence, the theme of which will be, “Is Jesus 
Christ Relevant in Modern Medicine and 
Law.” Attorneys interested in attending the 
conference should write Barry L. Rogers, 
Program Director, Lake Junaluska Assembly, 
Inc., P. O. Box 67, Lake Junaluska, North 
Carolina 27845. 
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MEMBER Florida Bar, age 35, married, 
six years experience with Federal gov- 
ernment as Estate and Gift Tax Ex- 
aminer, seeks affiliation with firm or 
individual specializing in Tax work, 
probate and some general practice. 
Prefer Orlando or South Florida area. 
Please reply Box 22, Florida Bar 
Journal. 


PRACTICING ATTORNEY has attractive 
office available in the “Heart of the 
Gold Coast’’ on reasonable share-the- 
expense basis in modern building on 
main thoroughfare; fast-growing com- 
munity with more than adequate popu- 
lation to draw from to establish a 
financially successful law practice. 
Write Box 23, Florida Bar Journal. 
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CALENDAR OF LEGAL EVENTS 
1967 


March 31-—CLE Course on Defense of Criminal Actions, Hotel 
Roosevelt, Jacksonville; Escambia County Courthouse, 
Pensacola. 


April 7-—CLE Course on Defense of Criminal Actions, 
Stetson Law School, St. Petersburg; Everglades Hotel 
Miami. 


April 7-8—National Conference on Law Office Economics and 
Management, Royal Orleans Hotel, New Orleans. 


April 9-—American College of Trial Lawyers, Diplomat Hotel, 
Hollywood Beach. 


April 10-15—XV Conference Inter-American Bar Association, 
San Jose, Costa Rica. 


April 14—CLE Course on Defense of Criminal Actions, Geo. 
Washington Hotel, West Palm Beach; First National 
Bank, Orlando. 


April 18-21-—Fiorida Industries Exposition Inventors’ 
Congress, Exposition Park, Orlando. 


April 30-May 5—22nd Annual Tax Conference of University of 
Miami, Deauville Hotel, Miami Beach. 


June 21-25-The Florida Bar Annual Convention, Hotel 
Fontainebleau, Miami Beach. 


June 25-30-—National Council of Juvenile Court Judges Con- 
vention, Galt Ocean Mile Hotel, Fort Lauderdale. 


July 10-World Law Day, Opening of Geneva World Conference 
on World Peace Through Law. 


July 3l1-August 10-ABA Annual Meeting, Honolulu, Hawaii. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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LOCAL BAR ASSOCIATION PRESIDENTS 


BAR ASSOCIATION 
. Williams, President 
i .Panama City 


INTY BAR ASSOCIATION 
Cari W. ny President 


INTY BAR ASSOCIA 
Robert M. Curtis, President 
P. O. Box 4157 
CHARLOTTE 


COUNTY BAR 
Jack R. Schoonover, President 
227 Taylor Street ...... 
CLEARWATER BAR 


ASSOCIA 
Leon Whitehurst, Jr., President 

P. O. Box 1297 .... 
COLLIER COUNTY BAR ASSOCI 

R. B. McDaniel, Jr., President 

7 Balch Building 

L GABLES BAR ASSOCIA 

John Kirk McDonald, President 

2740 Ponce de Leon Boulevard . Coral Gables 
DADE COUNTY BAR ASSOCIATION 


Robert L. Floyd, — 
12th Floor Concord Bi 
COUNTY BAR 


G. Jones, President 
10 W. Magnolia Street 
THE FEDERAL BAR 
Central Florida 
Thomas J. Hanion fil, President 
409 Broxburn Ave. 
South Florida Chapter 
Vincent K. Antle, President 


Hill Merritt, Presi 


P. O. Box 985, Lawyers’ Ballding 
314 South Street 
BAR ASSOCIATION OF 


COUNTY 
R. M. Cargell, President 
P, 0. Box 6393, 
601 75th Avenue _. 
RDEE CO 


UNTY BAR 

John W. Burton, President 
P. O. Box 426 
HIALEAH-MIAMI SPRINGS BAR ASSOCIATIO! 

Morriss F. Wolfe, President 

166 Hialeah Drive .. Hialeah 
HIGHLANDS COUNTY BAR TION 

Hayward H. Davis, President 

P. O. Box 698 . -.+ese...... bake Placid 
HOME 


ASSOCIA 


Cora! Gables 


t. Petersburg Beach 
ATION 


.Homestead 
INDIAN RIVER COUNTY ‘BAR ASSOCIATION 
Fred T. Gallagher, President 
Vero Beach 


Jacksonville 


Milo |. Thomas, Jr., President : 

228 E. Duval Street Lake City 
LAKELAND BAR ASSOCIATION 

George C. Carr, President 

P. Box 465 Lakeland 
LAKE-SUMTER BAR ASSOCIATION 

Charles B. P. Sellar, President 

800 North Boulevard, West Leesburg 
LEE COUNTY BAR ASSOCIATION 

Travis A. Gresham, Jr., President 

P. O. Box 1330 Pe | 
MANATEE COUNTY BAR ASSOCIATION 

John C. Manson, President 

33 Perrine Plaza oe Bradenton 


COUNTY BAR 
Dean Tooker, President 
P. O. Drawer 1016 
MIAMI BEACH BAR 
Jay Dermer, President 
420 Lincoln ...Miami Beach 
COUNTY BAR ASSOCIATION 
Y. Porter x. President 


NORTH BROWARD BAR ASSOCIATION 
outh Federal Highway. . Deerfield Beac 
H DADE BAR Associ ATION . 
Ronald M. Eefting, President 
636 N.E. 79th Stri 


James E. Moore, President 
Box 746 


James A. Urban, President 
433 Federal Buildi 
OSCEOLA COUNTY BAR 
Ellis F. Davis, President 
4 Ave. 
PALM B 


John L. Burns, President 
P. O. Box 349 

PASCO COUNTY 
James J. Altman, President 
200 West Main Street 

D. W. PERKINS BAR ASSOCIA 
President 


New Port Richey 


John M. Scheb, President 

P. O. Box 5098 er 
SEMINOLE COUNTY BAR 

Phillip H. tegen. President 


H. President 
1720 Harrison Street ..... Hollywood 
SOUTH MIAMI DISTRICT BAR ASSOCIATIO! 
George M. ee President 
9211 oa. Bird Road 
UTH P ALM BEACH COUNTY BAR 
ASSOCIATI 
Leon F. es President 
P. O. Drawer 8 
ST. JOHNS COUNTY BAR ASSOCIA 
Richard G. Weinberg, President 
25 Sues Street .St. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 
Philip G. Nourse 
133-A North 4th Street . .Fort Pierce 
ST. PETERSBURG BAR ASSOCI 
William J. McLeod, President 
669 First Avenue, North St. Petersburg 
TALLAHASSEE BAR ASSOCIATION 
Carl R. Pennington, Jr., President 
P. O. Box 156 
THE BAR ASSOCIATION OF 
TAMPA & HILLSBOROUGH COUNTY 
Cc. G. Kerr, President 
0. Box 26 Tampa 
VOLUSIA COUNTY BAR ASSOCIATION 
James R. Wilson, President 
P. O. Box 5725 . Daytona Beach 
WEST PASCO BAR ASSOCI 
Sam Y. Allgood, Jr., President 
P. O. Box 965 
122 West Main Street .. New Port Richey 
WINTER HAVEN BAR ASSOCIATION 
Robert R. Crittenden, President 
P. O. Box 152 
THE SOCIETY OF THE BAR OF 
THE FIRST JUDICIAL CIRCUIT 


SECOND BODICIAL CIRCUIT BAR ASSOCIATION 
Kenneth E. Cooksey, President ticello 


P.O. Box 480 Mon' 
THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
ve 


x 8 
FIFTH CIRCUIT, BA BAR ASSOCIATION 
Hall, Jr. 
P. “O. Drawer 517 .. 
EIGHTH JUDICIAL CIRCUIT am ASSOCIATION 


..Boca Raton 


Tallahassee 


Winter Haven 


o. 
TENTH JUDICIAL “ciRcUIT BAR ASSOCIATION 
Cc. Jr., President 
Lake 


x 107' 
TWELFTH JUDICIAL CIRCUIT BAR ASSOCIATI 


Florida Bank Bullding 


BAY COUNTY 
Raymond L 
Titusville 
: BROOKSVILLE BAR ASSOCIATION OKAI BAR ASSOCIATION ae 
: Joseph C. Young, President 
P. O. Box 766 ..... Brooksville ..........Niceville 
: ORAI AR ASSOCIATION 
t. Lauderdale .Orlando 
ATION OCIATION 
< Punta Gorda ...... Kissimmee 
SSOCIATION 
West Palm Beach 
iON 
.....Jacksonville 
; PUTNAM COUNTY BAR ASSOCIATION 
Jackson Bryan, President 
ie iON SARASOTA COUNTY BAR ASSOCIATION | 
_... Arcadia . ..... Sarasota 
1ATION 
Sanford 
..... Tampa 
Pensacola 
JACKSONVILLE BAR ASSOCIATION 
J. Edwin Guy. President 
Fla. Title Bidg. 
LAKE CITY BAR ASSOCIATION 
MARION COUNTY BAR ASSOCIATION 
: Edwin C. Cluster, President 
P. Box 1148 Ocala Ss 
adia 
CIR 
NASSAU COUNTY BAR ASSOCIATION 8 
os Albin C. Thompson, Jr., President President < 
P.O. Box 711 ............Fermandina Beach 
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PEACE MIND 
AND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended fo. 

Today's buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 


Baker County 
BAKER LAND & ABSTRACT CO. 
Macclenny, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT 


Ponama City, Florido 


Bradford County 
BRADFORD COUNTY ABSTRACT CO, 
Starke, Floridu 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 


co. 
Fort Lauderdale, Flor'da 


Charlotte County 
ABSTRACT & TITLE CORP, OF FLA. 
Punta Gorda, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Floride 


Clay County 
TITLE & TRUST COMPANY OF FLA, 
Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO, 
St. Petersburg, Florida 


Collier Count 
TITLE CO. OF NAPLES 
Naples, Florida 


Columbia County 
ROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 
ABSTRACT & TITLE CORP, OF FLA. 
Miami, Florida 


Dade Courty 
DADE-COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Flori¢a 


Desoto County 
DESOTO ABSTRACT COMPANY 
Arcadia, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA, 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 

Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 

Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 

Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hemilton Count 


HAMILTON ABSTRACT & TITLE CO. 


Jasper, Florida 
Hendry County 
HENDRY COUNTY TITLE & 
ABSTRACT CO, 
LaBelle, Florida 
Highlands County 
HIGHLANDS SECURITY ABSTRACT 
& TITLE COMPANY 
Sebring, Florida 
Hillsborough County 
TAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Florida 
Holmes County 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 
Holmes County 
FLORIDA LAND TITLE & TRUST 
COMPANY 


Marianna, Florido 


Indian Kiver County 
INDIAN RIVER COUNTY ABSTRACT 


co. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST 


MPAN 
Marianna, Florida 
Lake County 


LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Cape Coral, Florida 


Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Manatee County 

GUARANTEE ABSTRACT & TITLE 
INSURANCE CO, 

St. Petersburg, Florida 


**In addition to the above agents, Title & Trust Company of Florida is represented in nearly every 
county in Florida. For information, inquire at the home office — 200 East Forsyth St., Jacksonville. 


them to obtain for him a land title insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Floride 
Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO, 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO, 
Fernandina Beach, Florida 
Okaloosa County 
HARRELL TITLE CORP, 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Palm Beach County 
PALM BEACH ABSTRACT & TITLE 


co. 
West Palm Beach, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
Polk County 
LAKELAND ABSTRACT COMPANY 
Lakeland, Floride 
Putnam County 
PALATKA ABSTRACT & GUARANTY 


Palatka, Florida 

St. Johns County 
ST, JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 

St. Lucie County 
ABSTRACT & TITLE CORP OF FLA. 
Ft. Pierce, Florida 

Sarasota County 
GUARANTEE ABSTRACT & TITLE 

INSURANCE CO. 

Sarasota, Floride 

Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 

Suwannee County 
HAMILTON ABSTRACT & TITLE CO. 
Jasper, Florida 

Washington County 
FLORIDA LAND TITLE & TRUST 

INC, 

Marianna, Floride 
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Consult Your FLORIDA Law Books First! 


ADKINS, FLORIDA CRIMINAL LAW and PROCEDURE, 3rd Edition. 


ADKINS, FLORIDA REAL ESTATE LAW and PROCEDURE with FORMS 
4 volumes, with Current Cumulative Pocket Parts. 


ALPERT, FLORIDA WORKMEN'S COMPENSATION LAW. 


FLORIDA LAW of the FAMILY, MARRIAGE and DIVORCE, 
with Current Cumulative Pocket Parts. 


ENCYCLOPEDIC DIGEST of FLORIDA REPORTS, 25 Books. 


FLORIDA LAW and PRACTICE — The Encyclopedia of Living Florida 
Law for Florida Lawyers by Florida Lawyers, 30 volumes, with Cur- 
rent Cumulative Pocket Parts. 


FLORIDA STATUTES ANNOTATED, 49 volumes with Current Cumuiative 
Pocket Parts. 


HALL, JUDICIAL SAYINGS of JUSTICE GLENN TERRELL. 
LOWELL, FLORIDA LAW OF TRUSTS and TRUSTEES, 1965. 


MALOY, FLORIDA APPELLATE PRACTICE and PROCEDURE, with 
FORMS, two volumes. 


NADLER, FLORIDA CORPORATION LAW, 2 volumes, with Current Cu- 
mulative Pocket Parts. 


REDFEARN ON WILLS and ADMINISTRATION OF ESTATES IN FLORIDA, 
3rd Edition, 2 volumes with Current Cumulative Pocket Parts. 


SAPP, FLORIDA PLEADING, PRACTICE and LEGAL FORMS ANNO- 
TATED, 8 volumes, with Current Cumulative Pocket Parts. 


WARD, FLORIDA and FEDERAL ESTATE and TAX PLANNING, with 1966 
Cumulative Pocket Parts. 


Write for prices and liberal terms 
THE HARRISON COMPANY 


Law Book Publishers 
178-180 Pryor Street, S.W., (P. O. Box 4214) Atlanta, Georgia 30302 


FLORIDA REPRESENTATIVES 


Morton Hawkins Richard W. Smith 
P. O. Box 409 1316 Eckles Drive 
Gainesville, Florida 32601 Tampa, Florida 33612 
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